


AUBURN UNIVERSITY
LIBRARIES



Wn cMulaTi*?;





Digitized by the Internet Archive

in 2010 with funding from

Lyrasis IVIembers and Sloan Foundation

http://www.archive.org/details/seriesofformsforOOhitc





A

SERIES OF FORMS
FOE USE IN THE

ATE COURTS OF ALABAMA:
-COMPRISING-

ALL THE FORMS MOST GENERALLY IN USE IN SUCH COURTS, AND SUCH AS
ARE REQUIRED BY THE PROBATE JUDGE IN THE DISCHARGE OF THE
CLERICAL DUTIES ATTACHED TO HIS OFFICE, WITH REFERENCES TO
THE STATUTORY PROVISIONS UNDER WHICH THEY MAY HAVE
BEEN DRAWN; SOJIE FEW AND BRIEF EXPLANATORY COM-

' MENTS ; THE GENERAL LAWS, RELATING TO THE PROBATE
COURT, WHICH HAVE BEEN ENACTED SINCE THE CODE

BECAME OPERATIVE, INCLUDING THOSE PASSED
AT THE SESSION OF THE GENERAL ASSEMBLY

HELD IN 1851-'2:

ALSO,

THE RULES THAT HAVE BEEN ADOPTED BY, ATSTD WHICH ARE NOW IN FORCE
IN THE PROBATE COURT OF MOBILE COUNTY ; THE ATTORNEY'S FEE BILLS,

ADOPTED BY THE BAR OF THE COUNTIES OF MOBILE AND MARENGO,
TOGETHER WITH A FULL INDEX TO THE FORMS

:

MAKING A

COMPLETE MANUAL OF PKACTICE,
ADAPTED TO THE USE OF

JUDGES, ATTORNEYS. EXECUTORS, ADMINISTRATORS AND GUARDIANS,

BY

JOHN A. HITCHCOCK,

PEOBATE JUDGE FOR THE COUNTY OF MOBILE.

iHobiie:
FORSYTH & HARRIS, PRINTERS.

1857.



Entered according to the act of Congress, iu the office of the Clerk of the

District Court of the United States for the Southern District of Alabama,

in the year 1857. ^^^

EREATA.
I^he references at the head of form No. 11, page 29, should be, "1 Ala. U.

380-90 ; 4 Ala. K. 253."

In the note on page 32, for "pfe|>one«t" read " opponent."

On page 37, form No. 19, the title of the case is omitted.

In the\urtb line from top of page 119, after the words " served on them,"

insert the words " ten days before said day appointed for such hearing."



ff

PREFACE
AND EXPLANATIONS.

Every Probate Judge and Lawyer throtigliotit the State, must

be aware that thei-e is a lamentable confusion and irregularity in

the mode of conducting our Probate business. So liniversally is

this the case, that I have no fear of question, when I say, that of

the fifty-two Probate Courts of this State, all acting under pre-

cisely the same laws, the mode of procedure in no two of them will

be found to be the same. Indeed, such is the wide dissimilarity

in the practice of most of them, that it is quite probable that an

inspection of their records, would be far from producing conviction

upon the mind of a stranger, that they originated under, and grew

out of the same laws and judicial system. The mind is naturally

led to the inquiry, why is this ? and the reply to the interrogatory

is as promptly suggested, to the lawyer or judge of experience,

as the inquiry : It is because no effort has ever been made to

adopt, throughout the State, any uniform rules and system of

practice for the conduct and management of Probate business

;

because, in this State, we have had no book of forms, composed,

with special reference to the constitution of our Courts, and the

various proceedings contemplated by our State laws, notwith-

standing it must be evident to every Probate Judge, and to every

person having business in the Court, that there is no jurisdiction,

not even that of a Court of Equity, demanding more variety in its

formula or more skill and care in their preparation. Especially

is such the case as regards the Orders and Decrees of Court.

A book of forms will measurably supply the want of rules, and

the absence of a regular system of practice, inasmuch as no set of

forms can be framed and put together, in the order required as

^^ each proceeding may advance, without following out, step by step,

^ t
,O



IV PREFACE.

a complete system, progressing regularly from its inception to its

close, and clearly indicating the rules of practice proper to be

followed in each individual case.

If, therefore, the following forms shall be found acceptable to

the bench and the bar of the State, and shall, by their use, tend

to evoke order and system out of what has been chaos (for such

diversity of procedure can amount to nothing else) hitherto, I

shall have accomplished some good, and fuliilled the utmost of my
own expectations.

The acts contained in the appendix are so few in number that

the author has not thought it worth while to index them. Neither

has any notice been taken, in the index, of the rales of practice

adopted by the Probate Court of Mobile, or of the Attorney's fee

bills, which will be found in this volume. The acts, however,

have been published in such connection that those upon the same

subject will be found succeeding each other, without regard to

date, while the other acts will be found in their order according

to date, commencing with the acts of 1851-2.

It will be found, on inspection, that the rules of Court are not

arbitrary behests, but merely such directions as have suggested

themselves to the mind of the Judge of Probate of MobUe coun-

ty, as proper for the orderly transaction of the business to which

they relate. They have been the result of his experience on

the subject ; and are included in the book because the author

thought that they might, possibly, be serviceable to some other

judge, in his endeavors to regulate and systematize the proceedings

of his Court.

One of the most perplexing matters which is submitted for the

decision of the Probate Judge relates to Attorneys' fees, and it is

a question which he is called upon to determine more often than

almost any other. The difficulty arises from the fact that there

has been no uniform standard by which to measure, or value the

services for which compensation is claimed. I have published the

fee bills adopted by the Attorneys of Mobile and Marengo counties,

for the purpose of aiding the judge in such cases. The fee bill

which was adopted in Mobile, was, at the time, and I believe still

is, acquiesced in as just, by the entire bar of the county. It is

true these fee bills have not the sanction of lex scri^yta, yet they

may be aids to decision as to what is right, nevertheless. If they
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can not be regarded as law, tliey are, at least, not tlie result of tlie

opinions of any one or two lawyers, but the concurring judgment

of communities of lawyers, as to what is proper to be charged in

the given cases.

In using the forms the draftsman must bear in mind, that matter

contained in parenthesis and in italics in the text, is directory,

—

while matter in parenthesis and printed in roman letter is such as

may be required for use in case of any variation from the main

text being found necessary.

The author would recommend to those who use the book, that,

for the purpose of avoiding all mistakes, they should first consult

the table of " Errata," and note the error, in pencil, on the

margin of that portion of the text where the correction is required.

In conclusion, I must say that I am as fully aware as any other

person can be, that the book which I am about to send forth is far

from being perfect. In publishing it, I am not actuated by any

pride of authorship, but stimulated solely by the hope that it may
prove of advantage to the jurisdiction of one of the most important

Courts in the State, and a labor-saving aid to my brethren of the

bench and the bar.

THE AUTHOR.
Mobile, September 1, 1857.
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I do not propose to enter into an elaborate or an extended ar-

gument on the subject of the jurisdiction of the Probate Courts

of this State ; but, it does not seem to mc that my book will

be at all complete, without a few introductory words, touching

the power of the Court, the proper exercise of which, is the sole

aim and purpose of every page in it. I am principally impelled

to this course, however, by the fact, that I believe the subject

has not been a matter of very thoughtful investigation for some

years past ; and because, if I am correct in the view which I

take of the matter, there is much error existing in the general

opinion as to the jurisdiction of this Court—error which should

be removed.

I believe it to be the generally received opinion, that the Probate

Court derives its powers solely from the Code ; and that, therefore,

being purely a statutory Court, its jurisdiction is circumscribed

by the letter of legislative enactment, which must be strictly con-

strued ; and that the right to take jurisdiction, in each case where

it is exercised, must distinctly appear, by affirmative allegations, in

the record of the judgment it renders ; as, without such record af-

firmation, the Appellate Court must presume against its author-

ity. I beUeve these generally received opinions to be erroneous

in every particular. I hold that the subject of the administration

of estates, the execution of wills, and " Orphans' business " gen-

erally, in the broadest acceptation of the terms, are referred, by

the Constitution of the State, for adjudication, to the forum of

the Probate Court alone ; that the Constitutional jurisdiction of

that Court is limited only by the extent and range of the subjects

so referred to it ; that, in disposing of such subjects, the jurisdic-

'tion of the Court is general, limited only by the necessities of the
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case, and tlie rules of practice for the transaction of such busi-

ness—which rules may be prescribed by statute, or in the absence

of any statute, by the Court, or ascertained from the custom of

such Courts, in similar cases. In other words : I hold, if it ap-

pears from the record, that the subject of the judgment or decree

pertains to an ordinary administration, the execution of a will, or

to Orphans' business, then the legal 'presumption is that the Court

had jurisdiction, and that it has rightly exercised it, unless the

contrary is affirmed by the record itself.

I am not ignorant of the decisions of our Supreme Court as to

the limited, special and statutory character of the jurisdiction of

the old " Orphans' Court,"—the correctness of which judgments,

I shall not pretend to question. Nor am I unmindful of the fact

that our Supreme Court, in recent cases, has apparently trodden

through the same beaten path ; but, I must add, that those recent

opinions have been pronounced upon the faith of those old author-

ities, without an examination, and without the attention of the

Court being in any way directed to the fact, that the Courts of the

county have been radically re-organized within a few years past.

In my investigations of this qiiestion, therefore, I shall put out of

view the decisions of our Supreme Court as to the character and ex-

tent of the jurisdiction of the old " County," or " Orphans' Court."

As I said before, I do not question the correctness of those decisions.

That Court was undoubtedly statutory—created solely by the Le-

gislature under the general power to create " inferior Courts." It

certainly was not directly created by the Constitution. It only ex-

isted by virtue of the statute which brought it into life ; and, accord-

ing to well established rules, applicable to Courts having such an

origin, its powers were required to be literally pursued, and its

right to adjudicate, in each case, to appear by affirmative allegation

in the record of its judgments. But, my position is, that the Pro-

bate Court of to-day is by no means the same as the old " Coimty,"

or " Orphans' Court ;" that while the County or Orphans Court

Was purely a statutory Court, the present Probate Court is as

purely a Constitutional Court, it being created by, and its juris-

diction as distinctly defined in the Constitution, as is that of the

Circuit Court. In the few remarks, therefore, which I have to

make upon this question, I shall treat it as one of first impres-

sion. I deem it such, for, so far as I am aware, it has never been
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examined in this State, in the light in which I now propose to

view it.

Article 5, of the Constitution, is devoted to the establishment

and regulation of the "judicial department" of the government

of this State. In the first section of that article we find it af-

firmed, that " the judicial power of this State shall he vested in

one Supreme Court, Circuit Courts to be held in each county in

the State, and such inferior Courts, of law and equity, to consist

of not more than five members, as the General Assembly may,

from time to time, direct, ordain and establish."

In this section we have, combined in a few words, the Constitu-

tional creation of "one Supreme Court, Circuit Courts to be held in

each county in the State," and the entire and only power which

is vested in the Legislature to create, by its enactment, other and
" inferior Courts of law and equity." The succeeding sections

define the jurisdiction of the Supreme Court to be general, but

only appellate from other Courts. The sixth section declares

that the jurisdiction of the Circuit Court shall be original in all

matters, civil and criminal, not otherwise excepted in the Con-

stitution, where the matter or sum in controversy exceeds fifty

dollars. Had the framers of the Constitution stopped here, there

could be no doubt on the mind of any one, but that they had al-

ready created Courts of general, original and appellate jurisdic-

tion, and conferred the fullest power to create inferior Courts of

law and equity, of such limited and definite powers as the Legis-

lative department might, " from time to time, direct, ordain and

establish." The General Assembly, by virtue of this first sec-

tion, would have had the most ample " power to establish a Court

or Courts of Chancery, with original and appellate equity juris-

diction," without the provision contained in the eighth section.

The ninth section need not have declared that, " the General

Assembly shall have power to establish, in each county within

this State, a Court of Probate, for the granting of letters testa-

mentaiy and of administration and for Orphans' business," in or-

der to secure the establishment of a tribunal for the disposition of

probate matters. Power to create such tribunals already existed

under the first section. Still, we find that the framers of the

Constitution were not willing to permit the jurisdictions of Courts

of Chancery and Courts of Probate to be vested entirely in
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statutory Courts—doubtless, upon the very sufficient ground, that

the peculiar jurisdiction of these Courts was of too much impor-

tauce to be permitted to rest upon a statutory basis, hampered

by the rigid and technical rules of decision, before referred to, and

which must apply to them.

But the General Assembly did not exercise the special power

to create a Court of Chancery until about 1839, and never cre-

ated any Probate Court at all. As to the jurisdiction of the latter

Court, it attached the exercise of it to the County Court, a Court

of common law, and directed that Court to hold terms under the

name of an " Orphans' Court," to transact such " Orphans' busi-

ness" as the legislature might, from time to time, direct. It

is needless to refer to decisions, in this connection, for it will be

admitted that our books are full of authority declaring the old

" Orphans' Court " to be a statutory Court. It is true that the

decisions upon the point are some what confused and contradic-

tory, but the conclusion to which they all tend is, that the " Or-

phans' Court " was purely a statutory Court.

In 1850, however, by an amendment to the twelfth section of

the 5th Article of the Constitution, the General Assembly was

directed to " provide by law * * * * for the

election of Judges of the Courts of Probate, and other inferior

Courts (not including Chancellors) by the qualified electors of the

counties * * * for which such Courts may be res-

pectively established." Thus, we have the Court of Probate

established by the Constitution itself. It has its judge provided

for, and its jurisdiction defined by the Constitution, independent

of any enactment by the General Assembly, except such as is

positively directed to be made in the Constitution. To say that

the jurisdiction is not conferred directly by the Constitution would

be simply preposterous, because it would be in the face of the

plain language of that instrument—(Article 5, § 9.) To say that

the phraseology used in defining the jurisdiction, is of so general

a character as to make it necessary that the legislature should

step in and define it by act, involves other consequences, equally

absurd, as it appears to me : The defining act would then be in the

place and stead of the language of the Constitution : The legis-

lature would be deciding upon the Constitution and not the Courts,

where such power is properly vested : Or, if we may suppose such
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a case, if the legislature saw fit, for any reason, not to act in tbe

premises, we should have a Judge, (for he is required to be elec-

ted, under the Constitution) to preside over a Court having no

jurisdiction.

It seems to me, then, we are to read and interpret the present

language of the Constitution, as follows: There shall be estab-

lished in each county in this State, a Court of Probate, to preside

in which, there shall be elected, by the qualified electors of each

county, a Judge, to be styled the Judge of Probate. Such Court

is established "for the granting of letters testamentary and of

administration and for Orphans' business."

It does not seem to me that there can be a doubt started, but

that the Probate Court, and its probate jurisdiction are the direct

offspring of the Constitution, and that they can, in no view, be

designated as statutory. If I am correct in this conclusion, then

the only question which need ever be asked, in determining upon

any question as to its peculiar jurisdiction, (I mean respecting

estates, &c.,) is, do the terms of the Constitution comprehend the

case under consideration. If they do, then no resort to the

statutes is necessary, except as to the mode, if any, which may
be prescribed for the enforcement of such jurisdiction, or as to

the remedy or relief which the Court may grant. The Court

would have the power to act, but its mode, and the result of its

action would be entirely under the control of legislation. But the

legislature can no more prohibit its acting in matters expressly

referred to it by the Constitution, than it could abolish it, or des-

troy the Supreme Court.

I take it, therefore, that the only question which we have to

settle is as to the purport of the words of the grant in the Consti-

tution, which are as follows, viz : " For the granting of letters

testamentary and of administration and for Orphans' business."

As to the power to grant " letters testamentary and of adminis-

tration" no comment is necessary. Such grant of power carries

along with it all that is incident thereto—such as the jurisdiction

necessary to the probate of the will upon which letters testamen-

tary are to be granted; in other words, the power to ascertain,

before authorizing the execution of an instrument as a wiU, whe-

ther or not the instrument is genuine and lawful. Such power,

also, carries with it, as another incident, the right to see to it that
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the authority of the executor or administrator, thus derived, is not

abused, but is executed according to law. By such letters the rep-

resentative is authorized to collect and take possession of the

estate of the deceased, to pay the debts, and then to turn the

residue over to the parties entitled to receive it, as heirs, legatees

or de\'isees. It is the right and the duty of the Court of Probate,

to compel the proper execution of this trust, by means of inveu-

tories^appraisements, accounts, settlements, &c., to be required in

accordance with the usages and practice of such Courts, imless

when the mode to be pursued is directed by statute.

The words " and for Orphans' business" may not be so definite

in their import, but they were undoubtedly intended to give to

the Probate Court a more extended power and jurisdiction, over

matters pertaining to estates, than that conferred by the words

preceding it in the grant. It is not difficult, however, to ascertain

what the framers of the Constitution meant when they added

those last words to the section. All we have to do is to submit the

language to the ordinary test in such cases, viz : the question,

what was the legal import attached to the terms immediately before,

at the time, and shortly after their introduction into our Constitu-

tion. We can assuredly only understand what is meant, by what

has been said in the past, by ascertaining the understanding of the

language or phrase in question, when used by the intelligent peo-

ple of that past day. An authority in point suggests itself : The

Constitution of the United States declares that the judicial power

shall extend " to all cases of admiralty and maritime jurisdiction
;"

and the books of reports of decisions of the United States Courts

are full of authorities referring this jurisdiction to an examination

of the meaning of the phrase, " admiralty and maritime jurisdic-

tion," before, and at the time, and shortly after its adoption. It

is the intention which prevailed at the time of the adoption of the

Constitution which must control its present purport. The meaning

of language may change with time and circumstances, but the

Constitution can not be permitted thus to vary—the original intent

must be held to be unchangable.

What, then, was the meaning attached to the phrase, " Orphans'

business," at the time when the Constitution was adopted ? An

examination of the acts of the territorial legislature, to be found

in Toulmin's Digest, from the time of its organization down to the
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period wlien Alabama was erected into a State, and of tlie contin-

uous acts of the General Assembly from tbe latter period down to

this time, will show that the words "Orphans' business" were

applied to designate the very business, and all of it, in almost all

of its varieties, which is now the subject of Probate jurisdiction,

as set forth and defined in our Code and other laws. It is pro-

bable that no jurisdiction has been the theme of so mucb anxious

legislation as that for the transaction of " Orphans' business." It

is a singular fact, however, that with all this legislation the

jurisdiction has never been circumscribed from what it was when

the Constitution was framed, but has rather been the subject, when

any change has been made, of favor. The changes, however*

have generally been as to the modes of proceeding, and not as to

any material alteration in the subjects of jurisdiction.

The limits to wliich I must confine myself, will not permit of

a more particular reference to the different statutes which have

been enacted from time to time. Such reference can easily be

made by any person who may desire to look farther into the ju-

risdiction of the Probate Court.

If I have not been misled in my investigation of this subject,

the whole jurisdiction of our Probate Courts is general over the

entire subject matter of estates, their collection, settlement and

distribution—even to the sale and distribution of the lands of the

heir. If so, then this consequence must follow, that such juris-

diction is exclusive as well as original; that no other Court can

meddle with it except by proceedings in the nature of an appeal.

Farther, that such jurisdiction is plenary over the matters thus

referred to it ; and that the judgments of the Courts exercising

that jurisdiction, are entitled to the same presumption in their

favor that is indulged in towards the decrees in Chancery or the

judgments of the Circuit Court. If the record shows that the

subject matter of tbe adjudication is apparently of the nature of,

or within the purview of tbe business of the Court, viz : that

it pertains to estates, &c., or to administrations, then it seems to

me that the Appellate Court should presume, until the contrary

is made to appear aflSrmatively, that the power of the Court has

been put in motion and carried out, to the final decree and judg-

ment, in the proper and legal manner.
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It lias been sometimes said that it was necessary to circumscribei

the jurisdiction of the Probate Court, and hold it down to a re-

stricted rule, because it was so often the case that men not "learned

in the law" filled the benches of that Court. Suppose it be granted

that the fact is as so affirmed, the same authority has said, that

magistrates were generally plain, unlearned men, whose pro-

ceedings must not be too closely or rigidly criticised. Will not

the reasoning apply with equal force, to any Court, of which the

same fact can be predicted 1

"What is the result of requiring that the record of the Probate

Court must show every thing affirmatively ? Simply this : that

the Probate Judge is actually required to exercise more skill in

rendering his judgments, than is exacted from the Circuit Court

Judge or the Chancellor. And the technicalities with which he is

thus surrounded ; the particularities required of him in every en-

try he makes, are well calculated to divert his mind from the ad-

ministration of that complete justice and equity which the law

of probate enjoins, and which the people require at his handsi

The existence of such a rule, it seems to me, is only calculated to

direct the mind of the Judge, rather to the fullness and accuracy

of his expression in rendering his decree, than to the attainment

of substantial justice as the result. Would it not be better^

therefore, as a matter of policy, even if the law did not not

strictly require it, (as I think it does,) for the Appellate Court

to hold the jurisdiction of the Probate Court to be general and

plenary, over the matters referred to it, and always to presume

in favor of the rightful exercise of that jurisdiction until the con-

trary is affimatively shown ?

In conclusion of this introduction, I will refer to some extracts

from an able opinion of Mr. Justice Sharky, late of the Supreme

Court bench of Mississippi, upon the subject of probate jurisdic-

tion in that State. It will be observed, that the provisions in the

Constitution of Mississippi, upon the subject of Probate Courts,

are not materially variant from our own, so far as this argument

is concerned. The extracts are from a case in 3d Howard, com-

mencing on page 252, and are as follows, viz :

** Mr. Chief Justice Sharky delivered the opinion of the Court.

As a preliminary question in this case, our attention is directed

to the respective jurisdictions of the Probate and Chancery
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Courts. If the matters in tlie bill were recognizable by the Pro-

bate Court, then it is contended, that tlie remedy should have

been pursued in that Court, and that the Court of Chancery had

not jurisdiction. The same question has been adjudicated by

this Court, but the decisions are called in question by counsel, as

unwarranted by the Constitution and laws. We shall always be

ready to abandon pre-conceived opinions, when convinced that

we are in error ; but, in this instance, we see no reason for adopt-

ing a rule different from that already decided to be the true one.

The decisions do not go as far as they seem to be understood to

go by counsel. The broad proposition that an administrator

could not, for any purposes, resort to a Court of Equity, or that

he could not in that capacity, be there proceeded against for any

contingency, was never intended to be asserted, nor do the opin-

ions warrant any such conclusion.

"That the jurisdictions of the two Courts are not concurrent,

but separate and distinct, and even exclusive in the true meaning

of the term, we apprehend there can be no doubt. How is ju-

risdiction given to our Courts 1 I answer, by the Constitution.

Do they possess any other jurisdiction than such as may be ex-

pressly given with the incidents or poAvers necessary to carry

that jurisdiction into effect? I know of none other. The Con-

stitution says, that the Chancery Court shall have ' full jurisdic-

tion in all matters of equity,' with a proviso, that the legislature

may give to the Circuit Courts, equity jurisdiction in all cases

when the amount in controversy does not exceed five hundred

doUars, and in cases of divorce and mortgages. Could the legis-

lature give the Circuit Courts jurisdiction in other equity matters?

It must be answered no, and the reason is, that such jurisdiction

is already given by the Constitution to the Court of Chancery.

The proviso shows conclusively, that exclusive jurisdiction was

intended to be given, else, why the necessity of such proviso.

Whenever the legislature gives the jurisdiction mentioned in the

proviso, to the Circuit Courts, the jurisdictions to that extent will

be concurrent. To ascertain the jurisdiction of the Court of

Chancery, we must first look to the Constitution ; we there find,

that it is full and pomplete in all matters of equity. The in-

quiry is then to be made, what are matters of equity ? To as-

certain this, we look to the powers exercised by other Courts of
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Equity, bearing in mind tlie restrictions wlaicli may be imposed,

or which may necessarily arise under oiir own peculiar system,

and whatever we find to be a matter of equity, is within the ju-

risdiction of the Chancery Court, unless expressly, or by neces-

sary consequence, given to some other tribunal, and in that case

it is not. The Constitution has also provided, that a Court of

Probate shall be established in each county of this State, with

jurisdiction in all matters testamentary and of administration, in

Orphans' business and the allotment of dower, in cases of idiocy

and lunacy, and of persons non compos mentis. This is not a lim-

ited jurisdiction, but it is general in all the subjects mentioned.

Could the legislature give full power over these matters to any

other tribunal 1 If not, the jurisdiction must be exclusive, and

I imagine that it will be readily answered that it could not, be-

cause the Constitution has already distributed that power to a

particular tribunal. No terms of restriction or limitation were

necessary in the Constitution, to confine the several subjects of

jurisdiction to particular Courts ; by a familiar rule of construc-

tion, the express grant of them to one, necessarily excludes the

jurisdiction of others. If our Courts derive their jurisdiction

from the Constitution, of course there can be no concurrent jurisdic-

tions, except by constitutional provision, or by some law not re-

pugnant thereto, and it does not follow, that, because the Court

of Chancery in England exercised a jurisdiction concurrent with

the Spiritual Courts, in matters testamentary, that it may also ex-

ercise such authority here. Whatever is a matter testamentary,

or of administration, falls under the cognizance of the Court of

Probates. We do not mean to decide, however, that there are

not cases arising in the course of administration, which may be

proper for the interposition of a Court of Equity. The same rule

which is appliable to other Courts of law, will no doubt apply to

this. If it be wholly incompetent to give relief, and the party

has not, by his own laches, lost his remedy, then it might be a

proper case for equity jurisdiction ; but if the remedy can be had

under the appropriate powers of the Probate Court, it should

there be pursued ; and the incompetency of the Court to give re-

lief, must not arise from the neglect of the party who seeks it in

equity."
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" We are satisfied that tliere is no showing in this bill which

should entitle it to the favorable consideration of a Court of Equi-

ty—-no allegation of injury, for which there is not an ample and

speedy remedy in other and appropriate tribunals. The facts

stated, are of every day's occurrence, and if this bill could be en-

tertained, there are few cases of administration, which might not,

with equal propriety, be settled by a Court of Chancery—in fact,

it seeks nothing but to compel an account and distribution, two

of the prominent duties of an administrator, in his defined course

of administration, under the immediate superintendence of the

Probate Court. As it may in some degree, tend to prevent fu-

ture useless litigation, we deem it proper to remark, that there

are but few, if any, cases of administration, in which the powers

of the Probate Court are not altogether adequate to the necessa-

ry relief. Indeed, its powers may be said to be co-extensive with

those of a Court of Equity, for if necessary, parties may proceed

by bill and answer, and the Court may decree as the justice of

the case may require. In matters of account, it possesses equal

powers, which can be more speedily exercised, and with less ex-

pense. We would, therefore, admonish all who are interested in

estates, that the progress to final settlement should be watched

with diligence through the Probate Court."



ATTORNEY'S FEE BILL,
ADOPTED BY THE BAR OF MOBILE, MARCH, 1846.

1. In Actions of Ejectment, and other actions for the

recovery of real estate, where the title is doubtfi;l and

contested, and the value of the property is $10,000

or less, 10 per cent, on the value to the successful

party, and 2^- per cent, to the unsuccessful party.

—

Where the title is clear and uncontested, half of the

above charge ; and where the value exceeds $10,000

half of the above charge on such excess, but in no

case less than $50 00

2. In Actions of Detinue and Trover—The same
charges as above, but in no case less than 20 00

3. In case of Forcible Entry and Detainer—
For attending before a Justices' Court, not less than 25 00

For attending before a Superior Court, additional fee, 25 00

4. In Actions of Trespass and Actions on the
Case-^To the plaintiff, 10 per cent, on the amount
recovered and made ; and in no case to plaintiff or

defendant, less than 25 00

5. In Actions of Debt, Covenant and Assumpsit—
To the plaintiff, commissions as follows :

On the amount litigated, recovered and made 10 per ct.

On the amount not litigated, but recovered and made, 5 per ct.

On the amount litigated and not recovered, 5 per ct.

On the amount litigated and recovered, but not made, 5 per ct.

On the amount not litigated, but recovered and not

made, 2^ per ct.

But in no case less than 10 00

To the defendant, in litigated cases

—

On the amount litigated successfully, 10 per ct.

On the amount litigated unsuccessfully, 5 per ct.

But in no case less than 10 00

To the defendant, for appearance only, in unlitigated

cases—One per cent, on the amount sued for

;

But in no case, in a State Court, less than 10 00

And iu the United States Court, not less than 25 00
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6. For getting a claim secured, 5 per ct.

7. For collecting money without suit, or for getting an
open account or claim closed by note or otherwise, .- 2^ per ct.

8. In State Cases—
For defending a white person charged with an offence

punishable capitally 300 00

For defending a negro on similar charge 100 00

For defending a person charged with an offence not

capital, but punishable by imprisonment in the Peni-

tentiary, 100 00
For defending a charge of keeping a gaming table,.. 300 00
For defending a charge of allowing a gaming table to

be kept, 100 00

For defending a charge of gaming, - 25 00

For defending in other State cases, not less than 10 00

For aiding in prosecuting, at least as much as for de-

fending.

9. In cases of Petition for Dower, or for Partition,
or for the Sale of Real Estate, or for Procuring
Titles to Real Estate, if litigated, 5 per cent, on
the value in controversy ; if not litigated, 2i per cent.

on such value, but in no case, less than 25 00

10. In Contested Will Cases—to the successful par-

ty, 5 per cent, on the amount in controversy ; to the

unsuccessful party, 2.} per cent, on such amount, and

in no such case, less than 50 00

11. For attending on behalf of Executors, Adminis-

trators, &c., to the settlement of their accounts, 2

per cent, on the amount of the largest side of the ac-

count, and in no case, less than 25 00

12. For appearing for Executors, Administrators,
&c., to resist a settlement, 5 per cent, on the estimated

amount of assets in their hands, and in no case, less

than 50 00

13. For prosecuting or attending to a claim of a credi-

tor, legatee or distributee, in the Orphans' Court, the

same fees as in actions of assumpsit.

14. In Chancery Cases, litigated—To the successful

party, 10 per cent, on the first $10,000 in value of the

subject in controversy, and 5 per cent, on the excess

over $10,000—to the unsuccessful party, and also, in

uncontested cases, half the above fees ; but in no case,

less than 25 00
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15. In Qui Tam Actions—To the plaintiff, 25 per

cent, ou tlie amount recovered and made ; and in no

such case, to plaintiff or defendant, less than 25 00

16. For Habeas Corpus, and proceedings thereon, at

least 25 00

17. In Admiralty Cases and Attachment Oases,

the same fees as in action of assumpsit j and for

preparing the papers, an additional fee of 15 00

18. For attending to any other business in any Court of

Record, or any other business requiring a Lawyer to

leave his office, not less than 10 00

19. For attending before the Mayor's or a Justices'

Court, not less than 5 00

20. For attending to the taking of depositions, for each

witness, at least 5 00

21. For getting affirmance of judgment in Supreme
Court on certificate, half the damages.

22. For arguing a case in the Supreme Oou^t, the same
fee generally as in the Court below, but in no case,

less than 50 00

23. For writing a Will, not less than 25 00

24. For writing an Absolute Deed or Mortgage of

real estate, if the property conveyed is of the value

of $1,000, or less, 5 00

If the property is over $1,000, and not over $10,000
in value, 10 00

If the property is over $10,000 in value 20 00

25. For writing a Deed of Trust, Assignment or

Marriage Contract, one per cent, on the value of

the property, but in no case, less than 10 00

26. For writing any other contract, not less than 5 00

27. For oral opinion or advice, not less than 5 00

28. For written opinion or advice, not less than 20 00

29. Where a case is compromised before judgment, 5 per

cent, on the amount realized to the plaintiff.

30. The foregoing fees are to be regarded as minimum fees, and
subject to contracts or charges for larger or contingent fees ac-

cording to the circumstances of each case of which each Attor-

ney may judge for himself.

31. In cases where litigation is expected, it is considered reason-

able that a portion of the fee should be required to be paid iu

advance, or the whole secured.
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32. To avoid misunderstandings between Attorneys or Clients, it

is recommended that special written agreements be made, when
convenient.

33. The members of the Mobile Bar, subscribing to this Fee Bill,

concur in thinking the foregoing Fees and Regulations just and
reasonable and in accordance with previous general usage in

Mobile, and approve them as a standard by which to regulate

their charges.

ATTOENEY'S FEE BILL,
AIX>PTED BY THE BAR OF MARENGO COUNTY, 1854.m

1. For collecting money by suit or otherwise, without
litigation, when the sum does not exceed §100 $5 00
Upon all sums over SlOO five per cent.

When the money cannot be made, half commissions
upon the amount of the judgment.

2. For procuring note of debtor in settlement of open
account, or unliquidated demand, 2^ per cent.

3. For securing claims, the same fees as for collecting.

4. Upon all sums collected, secured or liquidated for

non-residents, 5 per cent.

5. In each litigated case for the recovery of debt 10 per
cent, upon the first $3,000, and 15 per cent, upon ba-

lance in controversy ; but the fee shall not be less than, 10 00

6. In every litigated case for the recovery of property
and damages, or either, 10 per cent, upon the first

$3,000, and 5 per cent, on the balance ; but the fee

in such case shall not be less than 20 CO

7. For prosecuting a case of slander 200 00

8. And for defending the same 100 00

9. In actions of false imprisonment, breach of marriage
contract, seductions, crim. con., malicious prosecution,

and suing out attachments 50 00

10. In actions of qui tam or debt to recover forfeiture

or penalty, $20, and 10 per cent, upon the amount
sued for.
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11. In action of trespass to person $25, and 10 per cent,

upon amount recovered for prosecuting. For defend-

ing same 25 00

12. In prosecutions for felony 100 00

13. For fornication and adultery, first offence 50 00

14. Gaming, betting, &c 20 00

15. Trading with slaves or retailing 25 00

16. For all other misdemeanors 25 00

17. For simply preparing bill or answer in Chancery.

.

25 00

18. And for prosecuting or defending case in Chancery, 25 00

19. For a petition in Chancery, in nature of bill 15 00

20. For foreclosing mortgage in Chancery, in case not

litigated $25 ; and 5 per cent, upon the amount col-

lected, and J per cent, on amount not collected. And
when the case is litigated, $50 ; and 10 per cent, upon
all over $500 and not exceeding $3,000, and 5 per
cent, on the balance.

21. In suits in Chancery for a division of property $25
;

and 1 per cent, upon the interest of your client.

22. In cases of creditor's bills or to reach equitable as-

sets 10 per cent, upon amount in controversy ; but
the fee shall in no such case be less than 50 00

23. In suits in Chancery to recover property, $100; and
10 per cent, on the amount in controversy over $500
and not exceeding $3,000, and 15 per cent, upon the
balance.

24. For attending to the taking an account before the
Master, for each day 10 00

25. For attending the taking of depositions for each wit-

ness, $5 ; but we are not required to charge exceed-
ing $10 per day.

26. For petition in Probate Court to sell land, and at-

tending to same, $20; and when the land exceeds in

value $500 1 per cent, upon the first $2,000, and ^
per cent, upon the balance.

27. For defending application in Probate Court to sell

land, the like fees.

28. For probating will not contested 10 00

29. And when contested 50 00
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30. In petition for dower, not litigated 15 00

31. And when litigated 50 00

32. For attending to such business of an executor, ad-

ministrator or guardian as does not include the out-

door business, and the collection and disbursement of

the money of the estate, ^ of his commissions.

33. For general retainer, as counsel of executor, admin-
istrator or guardian, 25 00

34. In taking an account before the Probate Judge, for

each day 10 00

35. In contested road case before Commissioners' Court, 25 00

36. Petition in Probate Court to perfect titles to land,

$20 ; and J per cent, upon the value of the land over

$1,000.

37. For writing deed or power of attorney 5 00

38. For a simple will, deed of trust, morgage, or arti-

cles of partnership, not less than 10 00

39. In unlawful entry or forcible detainer before justice

of the peace 20 00

40. In all other litigated cases before a justice 5 00

41. For a legal opinion 10 00

42. Where case is compromised before trial the fees

shall not be less than half.

43. Contingent fees shall be at least double the fees

herein specified.

44. "Where it is not herein otherwise provided, the fees

for prosecuting or defending cases, shall be the same.

45. The fee shall in no case, or for any service, where a
charge is made, be less than 5 00

46. Nothing herein contained shall prevent the render-

ing of services gratuitously, or prevent one member
of the Bar from aiding another upon such terms as he
may think proper.

47. For procuring the affirmance of judgment in Su-

preme Court, upon certificate, one half the damages.

48. In litigated cases in Supreme Court the fees shall

be at least one half of what may be charged in the

Court below, but shall in no case be less than 25 00



EULES
IN FORCE IN THE PROBATE COURT FOR MOBILE COUNTY.

State of Alahama, \ -n .-, r^

Mobile County. ]
^^ *^« ^^"^^^^

For the safety of files and records, the better to secure aU

written evidences pertaining to estates of deceased persons and

wards, and to ensure the orderly and accurate transaction of the

business of this Court : It is ordered, that the following Rules,

numbering from one to ten, inclusive, be spread upon the minutes
—'this being a day of a regular term, and the Court now being in

open session, to wit

:

RULES.
1. To enable the Judge to comply with subdivisions three and

four of § 672 of the Code, no paper or record, belonging to this

office or Court, will be permitted to be carried from this office by
any person. And this rule is made inflexible, except when the

ends of justice may demand, and some other Court, on due mo-

tion, shall require the production of the original paper or record,

according to § 2295 of the Code.

2. The accounts of receipts and disbursement of executors, ad-

ministrators and guardians, must show, not only all the items of

receipt and disbursement, stated separately, but also the sources

from which the money has been collected, and the amount from

each source.

An account containing general statements of money collected,

such as : This amount collected for negro hire, or for rent, or on

account, will not be allowed to be filed. The statement must be

particular—as thus : To this amount collected from A, B., for the

hire of Jack for month of February last : To this amount from

C. D., for rent of store No. 100 Commerce street, in the city of

Mobile, for the quarter ending February 1st, 1857—as by this
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mode of statement, only, can the Court make an investigation

which ought to be satisfactory.

Net collections, after making deductions for expenses, &c., must

not be stated, but the gross amount collected must be charged,

and the items of expense stated in the column of credits, so that

the Coiu-t and those interested in the account may have an oppor-

tunity for proper examination.

Credits, claimed upon a general charge, as, "To sundries," will

not be allowed. The items making up the sundries must be

separately charged, so that the Court may be able to pass upon

each.

The exact debt or purpose for which each disbursement is made,

must be stated in the account.

3. If a payment has been made to the heir or distributee, it

must not be charged in the account with the estate, but should

be set forth in a separate account against such heir or distributee,

so that, upon final settlement, the same may be in a position to

be investigated, and, if found to have been properly paid to the

heir or distributee, be then deducted from his distributive share,

as a part payment thereof.

4. For the purpose of facilitating the orderly dispatch of mat-

ters pertaining to settlements, when an account may be disputed,

the party contesting must file his exceptions in writing, specify-

ing to which items of the account he excepts, with the grounds of

exception, or as to which, additional proof may be required.

5. Accompanying each statement and account filed for final

settlement, there shall be furnished to the Court, in writing and

under oath, a list of the property, whether real, personal or

mixed, belonging to the estate or ward, and which may be sub-

ject to distribution and division among the heirs of the deceased,

or among the legatees, or devisees under any will, or required to

be turned over to any ward.

6. No former account of an executor, administrator or guardian

will be inquired into, except for some special reason articulately

alleged in writing ; and when so inquired into, the investigation

shall not extend to the account generally, but shall be confined to

what is so specially alleged. Such objections and exceptions

must be filed at least one day prior to the day of hearing.
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7. When It is sought to charge a representative or a guardian

with more than appears in any of his accounts, the matter so

sought to be charged, must be distinctly alleged in writing, and

filed at least one day before the day of hearing.

8. No extra allowance will be made for special or extraordina-

ry services, except upon final settlement, unless under peculiar

circumstances, to be judged of by the Court in each instance.

No extra allowance will be made, under any circumstances, un-

less the services upon which the claims for such allowance is

based, are particularly named in writing, under oath, and in

detail.

9. In all cases where a minor over the age of fourteen is re-

quired to be brought into Court, for any purpose, and where lie

resides in this State, and no other provision is made as to notice,

the notice or citation must be personally served on such minor
;

and when the minor in any such case is under fourteen years of

age, then such service, when not required to be made otherwise,

must be made upon the person having the actual custody of the

minor : Provided, that in all cases where a minor, having a

guardian in this State, is required to be brought into Court, for

any purpose, such guardian shall also be entitled to notice.

10. On application to sell land, if there are more pieces than

one, each must be separately described and numbered in the pe-

tition.

Remarks supplemental to the foregoing Rules.

It is very desirable that the foregoing rules should be complied

with in all cases ; and, when counsel are employed, a strict com-

pliance will be rigidly exacted.



FORM FOR OPENING COURT ON THE SECOND MONDAY OP THE MONTH.

—Code § 671

State of Alabama, )

Mobile County. )

At a regular term of the Honorable, the Court of Pro-

bate, held in and for said County and State, at the Court

house of said County in the City of Mobile, on the second

Monday of January, in the year of our Lord, one thousand

eight hundred and fifty-seven, being the twelfth day of said

month, the following proceedings were had, to wit:

Edwin Rust, Esquire, presiding Judge.

John Jones Ford, deceased, Estate of,

As to sale of lands.

(Here follows the entry,)

And the Court adjourned.

John Lorsque, deceased, Estate of, ^ ^ i Q i fiV7
As to settlement of, ^c. )

j » •

(Here follows entry. Proceed thus from day to day until

Saturday prior to the second Monday of the month when the

Court should be adjourned without day, and the minutes, for

the term, should be signed by the Judge.)

And the Court adjourned sine die.

Edwin Rust, Judge.



PETITIONS, ORDERS, DECREES, &c.

FOR THE

PROBATE COURTS OF ALABAMA.

[ No. 1. ]

PETITION to COMPELL tlie PRODUCTION; of a ^.VILL.—Code § 1622.

State of Alabama, > o i x /-i .• ^ r^
,13 f-7 /-, , > rrobate Court or said Lounty.
Mobile Cuiodtj. 5

To the Hon. Edwin Rust, Judge of said Court :

Your petitioner, John Jones, respectfully states unto your

Honor, that Richard Rich, late an inhabitant of this county,

departed this life on the — day of , 18— ,
(or, as stated

in the form of the petition for p?'obate) leaving as your peti-

tioner is credibly informed, and verily believes, a last will

and testament in writing, made and executed by him, and

duly and properly attested by subscribing witnesses thereto;

in which said will your petitioner has an interest, being a

legatee therein named, as he is informed and well assured,

(or state any other supposed legal interest.)

Your petitioner states, that he is also well assured, and
credibly informed, that said will is now in the possession and

custody of one John Robb, a resident of this county ; and

your petitioner avers and charges, that said Robb, utterly

fails to produce said will, although he has been often re-

quested so to do, before this day, by the widow and next of

kin to the said testator, as well as by your petitioner.

Whereupon, and inasmuch as the devisees and legatees

interested in said will are likely to be greatly prejudiced and
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damaged unless said will shall be produced, by ihe aid and

interference of your Honor to compel the production thereof,

your petitioner prays your Honor to cause such orders to be

made, and such process to be issued as may be necessary

and proper to cause said will to be produced in accordance

with right and justice in the premises, and the requirements

of the law in such cases, and so that said will may be duly

probated and admitted to record in this honorable Court,

and the rights and interests of the beneficiaries under said

will be fully protected. And as in duty bound, &c.

Subscribed and sworn to, &c. John Jones.

[ No. 9. ]

ORDER of Court setting a day to Lear PctitloH to COMPELL PRODUCTION

of a WILL.

JRickard Hick, dfceased, ) 19
In the matter of the Will of)

This day comes John Jones and files his petition in writ-

ing, and under oath, alleging therein, among other matters,

that said Rich departed this life in this county, on the— day

of ,
18— , having in due form and in writing, made his

last will and testament before his death, which said will is

alleged to be improperly and wrongfully withheld from those

interested in it, by one John Robb, a resident of this county,

notwithstanding the request made by the said petitioner, and

by the widow, and next of kin of said supposed testator to

him, the said Robb, that he should produce said will and

allow the same to be probated in this Court : And the

Court having heard and considered the showing made in the

premises by said petitioner: It is ordered, adjudged and de-

creed that citation be issued to said John Robb, requiring

him on or before the — day of , 18— , to produce be-

fore the Judge of this Court, the said last will and testament

of the said Richard Rich, deceased.
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[ No. 3. ]

ORDER of ATTACHMENT on fiiiUirc to PRODUCE the WILL, or to account

for the non-production tlicreof.

Richard Rich, decerned, ) ^o
In the viatter of the Will of)

And now at this day, it appearing to the satisfaction of the

Court, that the citation ordered by the decree of this Court,

rendered on the — day of , 18— , to be issued to be

served on one John Robb, requiring him on or before this

day, to produce before the Judge of this Court, the last will

and testament of said deceased, has been duly issued and

returned served on said Robb by the sheriff of this county, a

reasonable time before this day ; and the said Robb not hav-

ing at any time produced, and failing now to produce said

will, and failing, also, to make any affidavit in the premises

as required in such case, and according to the provisions of

section 1523 of the Code of this State, but being now wholly

in default and in contempt of the said former order and of

the said process of this Court: It is therefore, ordered, ad-

judged and decreed by the Court, that said John Robb be

seized and arrested and be committed to the jail of this

county, there to remain as a prisoner until he shall produce

said will, or purge himself of the said contempt by makino-

the proper affidavit, or until he shall be otherwise discharged

by due course of law; and that the proper process forthwith

issue for the purpose of carrying this decree into efiect.
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[ No. 4. ]

ATTACHMENT of the person for CONTEMPT in failing to produce Will or

lo acconnt for non-produciion.

Mobile County. )

To any Siieriff of the State of Alabama,—Greeting :

Wliereas, it liatii been made to appear to the satisfaction

of the Judge of said Court that one John Robb, who is sup-

posed to have possession of the last will and testament of the

late Richard Rich, now deceased, has been duly cited, in pur-

suance of the order of said Court, and required, on or before

this day, to produce before the Judge of said Court the said

last will and testament : And whereas, said Robb has wholly

failed to produce said will as required by said citation, and

to show any reason for such failure, or to make any affida-

vit in the premises, as required by law in such cases : And

whereas, the said Robb has been duly adjudged by said Court

to be in contempt of the said order and process of said Court

in the premises, and hath been duly ordered by said Court

to be imprisoned for such contempt

:

You are, therefore, hereby commanded to take the body

of the said John Robb, if to be found in your county, and

him safely keep, so that he shall remain a prisoner, in your

custody, that you may have him before the Judge of said

Court on the — day of ,
18— , to answer for said con-

tempt, unless before that day he shall be otherwise dis-

charged by due course of law : And have you then there this

writ, with your due return as to how you have executed the

same.

Witness, Edwin Rust, Judge of said Court, tjais the —
day of ,

18—

.

Edwin Rust.
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[ No. 5. ]

ORDER of DISCHARGE on PRODUCTION of WILL, or on making Affidavit.

Code § 1628.

Richard Rich, deceased, ) ,q
In the matter of his Will. )

Wliereas, Jolin Rq^b was heretofore, under an order and

decree made and entered in and by tliis Court on tlie — day

of ,
18— , and by virtue of a process of tiiis Court issued

in pursuance of, and for the purpose of carryin<^ said decree

into effect, duly committed to jail, and there confined by the

sheriit of this county, as will fully appear, reference being

had to said process now remaining on file in this Court,

together with the sherifi^'s return thereon endorsed; and

whereas, the said Kobb has produced and delivered to the

said Judge of this Court a paper writing purporting to be the

last will of said deceased

—

{or, has made and filed his affi-

davit in writing that no paper purporting to be the will of

said deceased was ever in his possession

—

or, that he parted,

in good faith, and without any intention to defeat the probate

of said will, with the paper which had once been in his pos-

session purporting to be the will of said deceased, to one

John Wright, who was entitled to the custody thereof, before

the service of said citation formerly issued^ in the premises
:)

It is therefore, ordered, that said Robb be discharged in this

matter from the custody of the sheriff": But in as much, as,

by the default and unlawful and improper contumacy of the

said Robb, in not sooner complying with the terms of the said

former decree and citation, and the requirements of the law

in such cases, unlawful and unnecessary delays have been

occasioned, and additional expenses and costs incurred, and
other wrongs thereby done and inflicted in the premises ; It

is adjudged and decreed by the Court, that the said John
Robb do pay all costs pertaining to, and growing out of this

proceeding for the production of said will, from, and includ-

ing the filing of the petition by said John Jones, to, and in-

cluding this final decree of discharge ; and that execution

issue for the same accordingly.
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[ No. 6. ]

PETITION for tlie PROBATE of a WILL.—7 Ala. 15.

State of Alabama, ) -. o
Mobile County. )

To the Honorable Edwin Rust, Judge of the Court of Pro-

bate of said County :

The petition of John Jones respectfully represents unto

your Honor, that the late Richard Rich, who was an inhabi-

tant of this county at the time of his death, departed this life

on the — day of -, 18— , in the City of New Orleans,

Louisiana—(§ 1621, or, late an inhabitant of New Orleans,

Louisiana, died in this county leaving assets therein

—

or, late

an inhabitant of the City of New Orleans, Louisiana, died

in said city, and assets of said decedent have since come into,

and are now in this county)—leaving a last will and testament,

duly signed and published by him, and attested by A. B. and

C. D. who reside in this county—(§ 1624, or, by A. B. who

resides in Cahaba, Dallas county, in this State, and by C.

D. who resides in the City of Louisville, in the State of Ken-

tucky

—

or, by A. B. and C. D. who have since died

—

or, who

have since gone to parts unknown to petitioner

—

or, who

have since become insane

—

or, who have become incompe-

tent since attesting the same)—in which your petitioner, as

he verily believes, is named as executor thereof

—

{or, is

named as a devisee—o?-, is named as a legatee

—

or, this,

that your petitioner is interested in the estate of said dece-

dent)—which said will is herewith produced to your Honor

and propounded for probate and record in this Court.

Your petitioner further states, that the widow of said de-

cedent is Mrs. Olivia Rich, who resides in this county, and

that the next of kin of said decedent are his children : John,

who is under the age of fourteen years, and who resides with,

and is in the custody of his mother, the said Ohvia ; Thomas,

a minor, over the age of fourteen y^ars, and residing in this

county ; Johnston, who is of full age, and resides in the City
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and State of New York, and Jimsey, who resides wilh liis

mother, and is of full age, but beheved to be of an unsound

mind.

In consideration of all which, your petitioner prays that a

day may be set for the hearing' of the matter of this petition :

that subpoenas niay be issued to biing in said subscribing wit-

nesses to testify on such appointed day— (§ 1625, or, that a

commission may be issued, in accordance with the statute in

sucli case made, to be directed to some suitable person re-

siding in said Louisville, to act as commissioner, to take the

deposition of said subscribing witness in proof of said will

—

or, (§ 1624) that subpoenas noay issue to bring in A. B. C. D.
and E. F. to make proof of the hand-writing of said testator,

and of said subscribing witnesses)—that due notice of this

application may be given to the said widow and next of kin

of said deceased; and that such other proceedings, orders

and decrees may be had and made in the premises, as may
be requisite and proper to effect the due probate and record

of said will according to law. And as in duty bound, &,c.

Subscribed and sworn to, &c. Joiln Jones.

[ No. 7. ]

PETITION for PROBATE of the WILL of a person who did not die in, and

who was not an INHABITANT of this State at the time of his DEATH,

and whose Will has been admitted to Probate in another STATE or

Country,—Code § 1G;30.

State of Alabama, } n \ ^ f^ ^ r^ -i ^
Mil C t \

"'°"^^^ Court or said County.

To the Honorable Edwin Rust, Judge of said Court

:

The petition of John Jones respectfully shows unto your

Honor, that Richard Rich, who was at the time of his death,

an inhabitant of Liverpool, in the United Kingdoms qf Great

Britain and Ireland

—

{nr, of the City and State of New
York)—departed this life the — day of , 18— , leaving
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a last will, and testament made and executed by him, and

attested by A. B. and C. D. as subscribing witnesses there-

to, who

—

(stating the locality or condition of the witnesses, as

in the petition last preceding. The particular stateinent as to

locality of ivitnesses is made so that they may be reached if any

party in interest shoidd desire it for any purpose. It is, too, a

part of the proper history of the will)—and that said dece-

dent left assets in this county

—

(or, any one of the causes

authorizing jjrohate in the county, set forth in the preceding
,

petition) in which said will your petitioner is named as sole

executor thereof

—

(or, any of the facts stated in this connec-

tion in preceding pietition, ^ 1620 of Code.)

Your petitioner further states, that said will has been ad-

mitted to probate in and by the Surrogate's Court of tlie

City of New York, a Court of competent jurisdiction, for

such purposes, under the laws of said State of New York,

all of which will fully appear by. an inspection of said will

—

(§ 1630 or, a copy of said will, as the case may he,) together

with a copy of the probate thereof in said Surrogate's Court,

all duly certified as required by the laws of this State, and

which are now herewith presented.

Your petitioner further shows that the widow of said de-

cedent is Z. C. residing, &:c. (Proceed here ivith statement

as to widow and next of kin, and conclude ivith the same prayer,

as in last petition.)

[ No. 8. ]

PETITION for the PROBATE of a NONCUPATITE WIIL.—Code § 1615, 1616

and 1619.

State of Alabama, )r»i^i-i ^ c • ^ r^
TIT 1-7 /-< a } Probate Court or said County.
Moode {Joiinty. )

''

To the Honorable Edwin Rust, Judge of said Court:

Your petitioner, John Jones, respectfully shows, that on

the — day of , 18— , and more than fourteen days

since, Richard Buntline, who was then languishing under a
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dangerous illness, which proved to be his last sickness, and

of which he died, in said county, two days thereafter, the said

Buntline then being at his dwelling, and being of sound mind,

a»jd fully capable of making his will

—

(or, then being at a

place where he had resided ten days or more

—

or, having

been taken sick while from his home, and died before his re-

turn)—made his last will as to certain personal {property

therein referred to, and specified in the mannei' and forn) of

a nuncupative will, by uttering the testamentary words con-

tained in the paper writing herewith presented, purporting

to be a nuncupative will of the said testator; and that said

testator died, as aforesaid, without making any other than

said nuncupative will, and without having revoked or altered

said will. And your petitioner further slates, that at tiie

time of uttering the said testamentary words, the said testa-

tor called upon all persons present

—

(or, upon A. 15. and C.

D. who were then present)—to take notice, or bear witness,

or to that effect, that what he was about to say, was his will.

Your petitioner further shows, that the persons preset)t at

the making of said will, and who can testify to, and prove

the same, were John Williamson and William Johnstone,

both of whom reside in this county ; and that on the day fol-

lowing the death of the testator, said witnesses reduced the

said testamentary words to writing, and certified and snh~

scribed the same, in form as the same now appears in said

paper writing hereto attached.

Your petitioner further shows, that said decedent left him

surviving his widow, Mary, who resides in Nashville, Ten-

nessee, and

—

(set forth the next of kin as in the forms pre-

ceding)—who would have been the only persons entitled to

distribution of said estate had the said deceased died intes-

tate. Your petitioner further shows, that the property dis-

posed of by said will, does not exceed five hundred dollars

in value, and further, that your petitioner was didy nomi-

nated to be the executor of said will. (See Code *§. 1G20.)

4
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#

To the end, therefore, that the validity of said nuncnpa-

tive will may be fully established, and that the same may be

admitted to probate and record, in said Court, according to

the forms prescribed by law, your petitioner prays that a

day may be set for hearing this petition, and for making

probate of said will : that the said widow and next of kin of

said testator may be notified hereof, and of such day as may

be so set, in order that they may appear and contest the va-

lidity of said will, if they shall think proper, and that said

witnesses may be summoned to testify in the premises at

such hearing and to make proof of said will. And as in

duty bound, ttc.

Subscribed and sworn to, &c. , John Jones.

C No. 9. ]

F0R1I of NUNCUPATIVE WILL—See Code § 1616.

The undersigned, Abel Readywell and Caiphas Goode,

who reside in the County of Mobile and State of Alabama,

were on the— day of ,
18— , at the dwelling of the late

Richard Buntline

—

{or, at a place in said county where' he

had resided ten days or more,)—in said county, who was

then ill of a disease which proved to be his last sickness, at

which time and place, the said Richard, he then being of

sound mind and disposing memory, and fully capable of

making his will, but apprehensive of his approaching death,

expressed a desire to make his will, and, with that purpose

and intent, called upon all persons present,

—

{or, "some of

the persons who were present,"

—

naming them.,)—among

whom were the undersigned, as aforesaid, to take notice, or to

bear witness, or to that effect, that what he was about to say

was his will ; and thereupon, then and there, did declare and

utter the following testamentary words to wit : (Here insert

the language of the testafar, ichich should he reduced to writing



as soon as possihl/'. after its utterance.) The unrlersig-ned

further state, that said Richard died on the morning- next after

the day on which said will was made ; and that the said will,

of which the foregoini? is a complete and accurate statement,

was reduced to writing by them on the same day the said

testamentary words were uttered, and as soon after their

utterance as the circumstances of the case would permit.

In te?^timony of all which, we have hereunto set our hands

and seals, this May the sixteenth, A. D.- 1855.'

A. Readywell,
C. GOODE.

[ No. 10. ]

ORDES APPOINTING a DAY for the PROBATE.

Richard Rich, deceased, ) -^
In the matter of the Frohate of his Will. \

This day came John Jones, and file/J his petition, in writing

and under oath, therewith producing, and filing in this Court,

an instrument of writing purporting to be the last will and
testament of said Richard Rich, deceased,

—

(or, a copy of the

last will and testament, together with a copy of the probate

thereof, in the Court of the Surrogate of the City and State

of New York, duly certified as the law directs in such cases,

—see Code, § 1630,) and praying for such orders, decrees

and proceedings, as may be proper and requisite, for the due

probate and record of said will in this Court ; which said

instrument appears to be attested by A. B. and CD. of this

county, and who are alleged to have signed the same as

subscribing witnesses thereunto. And it appearing to the

Court, from said petition, that said petitioner is one of the

next of kin of said deceased

—

(or state any other fact giving

the right to propound the will.—See Code % 1620,)—that Olivia

Rich, who resides in this county, is the widow of said dece-

dent : that said decedent left four children, him survivin
'a'
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viz : John, who is under the age of fourteen years and now

in the care and custody of the said Ohvia, his mother;

Thomas, a minor, over the age of fourteen years, and a

resident of this county ; Johnstone, who is of full age and

who resides in the City and State of New York ; and Jimsey,

who is of fall age, but believed to be of unsound mind, and

who now resides with his mother, the said Olivia.

It is therefore, ordered by the Court, that the — day of

, 18— , be set as a dayfor hearing testimony in proof of

said instrument as such will. That said A. B. and C. D. be

subpoenaed to be and appear on said— day of ,
18—

,

in and before this Court, to testify and give evidence of and

concerning all, and any facts touching the question of the

validity of said instrument as such will :

—

(following hoivever,

the prayer of the petition on this point, if consistent with law, as

third parties may he required to prove the hand-ioriiiiig of the

testator and ofat least one ofthe witnesses—Code% 1624-'25

—

or a commission may he necessary, to take the depositions of

witnesses, see Code § 1626.*j That said John and Jimsey

be notified of this proceeding, and of the day above set for

hearing the matter, by citation, to be served upon their said

mother, for them, at least ten days before said —^day of .

That said Olivia, Jimsey and Thomaa, also, have the same

kind of notice, and by such personal ser\Jce thereof for the

same length of time before the said day of said hearing:

That said Johnstone be notified, and brought in as a party

to this proceeding, by publicationt continued for three suc-

cessive weeks in the , a newspaper, published in this

county, a copy of which shall be sent to him post-paid,

through the public mail, and properly addressed to said

* Nothing of this kind would be required, however wlien the will is to be pro-

bated on a copy and a certified record from another State or country under ^n 1(;;]0

of the Code, as in that case, unless disputed by proof, everything is presumed
from the record.

t Strictly speaking, perhaps, no publication need be made where either the

widow or any of the next of kin reside in the State, but it is deemed better that

it should be made.—See Code ^S 1932-'33.
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Johnstone, at said City of New York, within five days after

the first day of publication, as above ordered: That the

appointment of a suitable person to act as guardian ad litem

for said minors be postponed until said citations shall have

been duly served on said' minors, agreeable to the foregoing

terms of these present orders, for such a length of time as

shall be deemed and adjudged by the Court, to be reasonable

and sufficient for such of said minors as are over the age of

fourteen years, and for the friends and custodians of others

who are interested, and who should be represented by guar-

dian, to come in and nominate to the Court a proper person

to act as such euardian.

[ No. 11. ]

OHDER appointing GUARDIAN AD LITEM for MI\^ORS and for persons of

MIND.—See 1 Ala. R; ,38O-'904] Ala. R. Ml.

Richard Rick, deceased, ) 18 '

]n the matter of his Will. )

And it being this day fully proven to the Court, that the

publication has been made,- and notice given to the widow

and next of kin of said' deceased, as required by, and in

strict accordance with the foi'mer order of this Court, made

and entered, in this proceeding, on the— day of ,
18—

,

and none of said minors, nor any other person for any of

them, or for the said Jimsey, having appeared, or in any

way signified to this Court a choice of any fit or proper per-

son, to represent them, and to attend to their interests in

this proceeding

—

(or, the icords, " and the said Thomas hav-

ing appeared and nominated Aurelius Goode, Esq., to be his

guardian ad litem in this proceeding, and the said Olivia

having also appeared and requested the Court to appoint the

said Goode to be the guardian ad litem, in this proceeding for

said Jimsey"

—

or, "and the said Thomas not having ap-

peared, nor any proper person for him, to make choice of a
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comes the said OUvia and requests the Court to appoint

AurdUus Goode, Esq., to be such guardian ad litem for said

Thomas, John and Jimsey, and the said Goode now a|)pear-

ing m open Court, and consenting to act, &,c. (The order to

notify, of course, sliotlld be omitted -when the guardian is

present.) It is now therefore, ordered by the Court, that

Aurehus Goode, Esq., be, and he is hereby appointed guar-

dian ad litem, in this proceeding, for said minors and for tiie

said Jimsey ; the said Goode being considered by the Court,

as, in every respect, a fit and proper person to attend to, and

to protect the interests of said minors and of the said Jimsey

in the matter of the probate of said will. It is further ordered,

that said Goode be forthwith notified of his said appointment,

and of the day set for hearing the testimony and proof as to

the validity of said will, that he may attend, and be prepared

properly to contest the same in behalf of said minors and of

said Jimsey.

[ No. 12. ]

ALLEGATIONS for a CONTEST of a WILL.

8late of Alabama, } t> \ 4^ n ^ f -ir-
Til I I n J J"

"rebate Court or said County.
Mobile County. )

-^

To the Hon. Edwin Rust, Judge of said Court:

Your petitioner, Olivia Rich, respectfully represents, that

she is the widow of Richard Rich, and therefore, interested

in his estates:

—

(or state any other interest. Code <§, 1G34)

—

that an instrument of writing, purporting to be the last will

and testament of said decedent, has been filed in this Court,

by John Jones, with the intent and purpose that the same

shall be admitted to probate and record, in this honorable

Court, as such last will. But, your petitioner states that the

said deceased, at the time when he is alleged to have made



said supposed will, was not of sound mind, nor capable of

making- any disposition of his' estate :

—

(or, state circ^imstau-

cially, any other facts relied upon to invalidate the icill.—see

Code, § 1G34.) Wherefore, and by reason of the premises,

your |)etitionei' says that said instrument of writing- is not the

lawful last will and testament of said decedent; and prays

that an issue may be made up, under the direction of this

honorable Court, between the said Jones and herself, and

that a day may be set to try the question as to the validity

of said instrument, as such will. (If ajury is desired, add—
and that such issue may be submitted to, and be determined

by a jury, in accordance with the law in such cases.)

[ No. 13. ]

ORDER DIRECTING an ISSUE to try the VALIDITY of a WILL.

Hichard Rich, deceased, )

In the matter of his Will. 3

Olivia Rich, having filed her petition in writing, setting

'

forth that she is the widow of said deceased, and has, there-

fore, an interest in his estate, and alleging that said deceased

was not of sound mind, nor capable of making a disposition

of his estate, on the day when it is asserted that he made the

instrument of writing on file, which purports to be his last

will and testament, and which has been duly propounded by

John Jones, for probate and record in this Court ; and the

said Olivia asking, in her said petition, that an issue may be

made up under the direction of this Court, and that a day

may be set to try the validity of said instrument of writing

as such will. (If a jury is desired insert here—and that

such issue may be submitted to and be determined by a jury.)

It is ordered, by the Court, that an issue be now made up

between the said .Tones and said Olivia ; and that a jury be

summoned to be emj)an(!ll(;d in this Court, on the — day of

, lH.35,to inquire and determine whelher the said Kichard
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Rich, since deceased, was of sound and disposing mind,

memory and understanding-, and competent to devise and

bequeath his real and personal estate on the—^day of
,

1855, in and by the said instrument of writing purporting to

be his last will and testament.

Of course the foregoiug order for an issue, must vary in eacli case, so as to

conform to the allegations of the petition for an issue. The shortest, and most
convenient mode of framing the issue, is for the i)roponeut of the supposed v\'ill,

briefly to deny the validity of the will.—Code ^ 1G34.

[ No. 14. ]

Ordinary form of TAKL\G PROOF of a WILL, 'wlicn tlic same is NOT CON-

TESTED.—Code § 1627.

State of Alabama^
Mobile

of Alaba?na, } r, i . /-. ^ c in
/.J ri 1 } "robate Court or said County.
bile County. )

-'

In the matter of the probate of the last will and testament

of Richard Rich, deceased :

Before me, Edwin Rust, Judge of the said Court, person-

ally appeared, in open Court, A. B. and C. D., who having

been, by me, first respectively duly sworn and examined, did

and do depose and say, on oath, that they are each subscribing

witnesses to the instrument of writing, now shown to them,

and which purports to be the last will and testament of

Richard Rich, deceased, late an inhabitant of this county :

—
fstating the fact as it really may beJ—that said Rich, since

deceased, signed and executed said instrument on the day

the same bears date, and declared the same to be his last

will and testament, and that affiants set their signatures

thereto, on the day the same bears date, as subscribing

witnesses to the same, in the presence of said testator

:

(Code § 1611.) That said testator vv^as of sound mind, and

disposing memory ; and, in the opinion of deponents, fully

caj)able of making his will, at the time the same was so

made, as aforesaid. Affiants further state that said testator



was, on the day of the said date of said will, of the full age

of twenty-one years and upwards. (If the will he of personal

property only, it is sufficient to say, that the " testator was
over the age of eighteen years.") A. b.

Subscribed and sworn to, &c. c. d.

If the witnesses are sworn at different times, they may, if it is consistent with
their separate statements, sign the same aftidavit, the Judge certifying the oaths
severally, according to the date, when they are each sworn.

[ No. 15. ]

CERTIFICATE to be ENDORSED on a WILL, upon PROBATE thereof.

Code § 1638.

State ofAlabama, ) . •

Mobile County. )

I, Edwin Rust, Judge of the Court of Probate, i"n and for

said County and State, do hereby certify, that the within in-

strument

—

(or mslYwmenis, if there is a codicil,)—of writing,

has (have,) this day, in said Court, and before me, as the

Judge thereof, been duly proven, by the proper testimony, to

be the genuine last will and testament,—(and codicil thereto,

if there is a codicil,)—of Richard Rich, deceased; and that

said will, (and said codicil) together with said proof thereof,

have been recorded in my office, in Book of Wills, No. 2,

pages 104 and 105.

In witness of all which, I have hereto set my hand, and

the seal of the said Court, this May fourteenth, 1855.

Edwin Rust.

This form of endorsement, will answer for nuncupative wills ; wills admitted
to probate upon contestation, and wills probated under § 1630 of the Code, as
well as for ordinary cases. In case of a contest, the proof to be recorded would
be, properly, the affidavits of the subscribing witnesses : the issue submitted,
the verdict and the judgment thereon rendered.
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[ No. 16. 3

SUBPIENA for WlTMSSEl
'

State ofAlabama, )
p^.^^^^^^ ^^^^^ ^^.^^.j ^

Mobile Count?/. 3

To any Sheriif of the State of Alabama, Greeting:

You are hereby commanded to sdmtnon , to ap-

pear in and before the Probate Court, to be held for Mobile

County, at the Court House in the City of Mobile, on the—
day of , 185— , to give evidenc.e in a certain matter now

pending in said Court, wlierein

—

(state the nature of the pro-

ceedings, and u'ho is, or are the parties instituting- the proceed-

ings and icho are to be called in to litigate with him)—and

this you shall in no wise omit, under the penalty prescribed

by law. Herein fail not, and have you then this writ at the

office of the Judge of said Court.

Witness, Edwin Rust, Judge of said Court, at office, this

— day of ,
18—

.

Issued on the— day of in the year of our Lord, 18-t-.

Attest

:

, Judge.

[No. 17. ]

COMMISSION to take TESTIMONY.—Code § 2320. et seq.

Btaie of Alabama, )t»i,/>. ^ e -jz-i

M W C f X
"'*0"^^^ Court or said County.

-, Escp's.—Greeting:

In the matter of) To
,

Know ye, that we, in confidence of your prudence and

fidelity, have appointed you, and by these presents, do give

you, or any one of you, full povi^er and authority to examine
~

, as a witness, in a cause or proceeding now
depending in our said Court, entitled as is set forth in the

caption hereof. And therefore we command you, or any one

of you, that you do cause the said —
, to came
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before you, or either of yon, and then and there examine
* , oil oath as a witness in the cause aforesaid^

(If there are interrogatories, add to the last sentence, the

words,—upon interrogatories annexed, or, upon the annexed

direct and cross-interrogatories.) And that you, or either of

you, do take such examination, and Cause the same to be re-

duced into writing-, and return the same annexed to this writ,

closed up under your seals, or the seal of any one of you,

into our said Probate Court, with all convenient speed.

Witness, Edwin Rust, Judge of our said Court, at office,

this — day of , A. D. 18.5—

.

Attest

:

'

^ ., Judge.

(If the ' witness is to he examined without interrogatories.

Code % 2319, add the folloimng:) Let or his attorney

have days notice of the time and place of executing

this commission. , Judoe.

For general directions as to evidence in the Probate Court, see Code $ '682.

The reference in this section is to what is contained between pages 424 and 434,
of the Code, inclusive.

There are various provisions in the Code and in the Statutes, besides those
referred to at the commeucehienfi of the above form, authorizing the taking of
depositions, which it is hardly necessary to refer to here, inasmuch as they will

not be called into requisition except when the provisions are alluded to for other
purposes.'

C No. 18. ]

FORI of CAPTION to DEPOSITION.

In the matter of ^
By virtue of the commission hereto at-

fHere state the names of > tachcd, and which isSUCd frOm the Pro-
parties and the matter in I

/» i • r^
question-briefly.] ; bate Lourt of Mobilo County, in the

foregoing stated matter and proceeding, and in which said

commission, I am named as one of the commissioners, I have

caused the witness named in said commission, and who is

known to me, to come before me at the times and j)laces

hereinafter named, and the said witness having been first
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duly sworn by tne, did testify and depose as follows to wit :

—

{Here folluws the testimony, only commencing the depotsiilon of

each icitness as follom : "I caused

—

(naming the ivifness)

one of the witnesses aforesaid to come before me at

—

(naming

the place)—on the

—

(naming the time.ichen)—and said

—

(naming the icitness)—then and there testified as follows,

viz :

—

(If there are no interrogatories proceed at onceivith the

Ustimony ; if there ctte interrogatories, preface each answer of

the icitness, thns: In atjswer to the first interrogatory, he

says: In answer to the second interrogatory, he says : and so

on through the direct interrogatories. If then there are cross-

interrogatories proceed thus: In answer to the cross^interro-

gatories said

—

(name the icitness)—answers as follows, to wit

:

to the first cross-interrogatories, he answers, &;c.,

—

and so

on through the cross-interrogatories.

After getting through irith the testimony of all the witnesses

the commissioner should append the following form of certifi-

cate :

I, , one of the commissioners named in the

commission hereto attached, and acting under and by virtue

of said commission, which issued from t!:e Probate Court held

in and for the county of Mobile, and State of Alabama, in a

certain matter and proceeding, pending in said Court, entitled

as is set forth in the commencement of the foregoing deposi-

tion, do hereby certify that I caused

—

(here name the witnes-

ses)—to come before me at the times and places respectively

hereinbefore named, that the said witnesses were, and each

of them was duly sworn by me, that they severally testified

as it is hereinbefore set down, that the testimony of said wit-

nesses was by me—(or see Code § 2322) reduced to writing,

and that each of said witnesses subscribed his name to his

own testimony in my presence after the same had been first

read over to him by tne ; that said depositions are by me en-

veloped, together with all documents which have been deposed*
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to by said witnesses, the whole to he sealed and directed by

me to the Jiidge of said Court, with the title of said matter or

proceeding thereon endorsed. ,
[seal.]

Commissioner.

Directions to Commissioner.—Above you will find form of caption, cei'tificate,

(fcc, to be used where tbere is more than one witness. If only one witness is

Darned it will be easy to alter tlie forms accordingly. In putting your seal to

your certificate you cau use either wax or wafer, or a mere scroll of the pen, as

you may choose. If any time and place for taking the testimony has been
named in the commission, the testimony must be taken at tbat precise time and
place. If, however, in such a case the examination is commenced on the day
appointed, and cannot be completed, it may be continued on the next day (but'

between the same hours, if any are named) and so on, from day to day, till

completed. In such a case your certificate should show the facts, and circum-
stances attendmgthe adjournment, ^recommencement, continuation and close of

the examination. In case any paper should be referred to by a witness in his

examination, which is to be returned to Court with his evidence, such paper
should be marked by you in some way to designate by What witness it is refer-

red to, &c. In case any witness has conscientious scruples about taking an
oath, it wiU answer to let him affirm, and your certificate may be altered ac-

cordingly.

When the witnesses have all been ex^rained„all the papers should be attached
together with tape, or riband, and the whole enclosed in an envelope, sealed up
in such a manner that it cannot be opened without breaking the seals. Across
the seal you should write your name or names. The package should then be
endorsed with the title of the matter or proceeding in which examination has

been had, and the names of the witnesses examined. The whole may then be
directed to the Judge of the Court from which the commission issued. You
must deposit the package in the post office, with your own hands, and, either

yourself certify that fact, and the date on the outside, or else get the postmaster

to state, in writing, on the outside, that it was received by him, from you, and
the date of its receipt. You will bear in mind also, that the postal laws now
absolutely require a pre-payment of postage.

[ No. 19. ]

NOTICE to party opposed in interest of the fact of filing INTER-

ROGATORIES.—Code § m^.

^f^l^^f^^^^'J'"'^ ] Probate Court of said County.
Mohile County. )

•'

To or : , his Attorney, Greeting :

Please to take notice, that in the foregoing stated cause

or matter, pending in said Court, interrogatories to be pro-

pounded in behalf of to examine as a witness,

have been this day filed in my office : which said interroga-

tories will remain on file as aforesaid, ten davs after service
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of this notke upon you, during whi'ch time yqfu can fife cross-

interrogatories if you think proper. • • '

Witness, Edwin Rust, Judge of said Coui,'t, at office, this

_ day of , A. D. 185—

.

Attest

:

,
', Judge.

[ No. 30. ]

A convenient form. of RENUXCIilTION of the right to EXECUTE a WILL,

under section 1662 of the Code, to k presented to the Judge, hy the

EXECUTOR in perj5on.

State of Alabama, )

I' 5Mobile County.

To. the Hon. Eduin Rust, Judge of Probate of said County:

I, John Jones, the person named in the last \vill and tes-

tament of Richard Rich, deceased, to be the executor,

—

(or,

one of the executors) thereof—which will has been probated

and recorded in said Court, do hereby renounce the office

and trust confided to me, in and by said will, and all right

to letters testamentary upon the same, and pray that this,

my renunciation, may be duly entered of record.

John Jones.

If the person so renouncing, Is absent from the county where the probate is

made, the foregoing renunciation should be attested, as required by the latter

clause of $ 1662 of the Code.

[ No. Ql. ]

ORDER proper to he made, on such RENUNCIATION being filed.

Richard Rich, deceased, >

In the matter of the Execution of the Will of.)

John Jones, who was nominated and appointed by said

testator, to be the executor,

—

{or, one ofthe executors)—of his

last will and testament, having duly renounced all right and

claim to execute said will, and in writing, filed the same

—

{or^



39

if Old 6f the county,—"caused the same to be duly attested

and fil^d in writihg,")—if) this Court. It is ordered by the

Court, that said renunciation be recorded, as required by

law, which is accordingly done—and said- renunciation is in

the words and figures following, viz : (Here folloivs the

record.)
.

'

',
•

[ No. 2J3. 3 .

PETITION PROPOUNDING for PROBATE a WILL DISCOVERED after

Administration commenced.—See Code § IW-'fl

To the Hon. Edwin Rust, Judge of the Probate Court, in and

for the County of M9bile, and State of Alabama :

The petition of John Jones, respectfully shows, that hereto-

fore, to wit : on, or about the— day of , 185—, Richard

Rich, who was then, and had been theretofore a resident of

said County, departed thi^ life, as was then supposed by your

petitioner, and by those believed to have been best acquainted

with his alFairs, without having made any testamentary dis-

position of his property: and your petitioner, so believing,

at the request of Mrs. Olivia Rich, the widow of said dece-

dent, and under and by virtue of the order and due appoint-

ment of this honorable Court, made and entered on the—
day of , 185—, became the adminstrator of the estate of

said deceased—which said administration of your petitioner

is, at this time incomplete, and still remains unsettled in this

Court,

Your petitioner further states, that it was not known,

until sometime subsequent to the death of said Richard, and

not until after your petitioner had obtained authority from

this Court, as aforesaid, to administer upon said estate, that

said deceased had left any such will. Your petitioner further

states that such will was discovered as follows, viz : The
said Olivia, who is totally unable to read writing, about the
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-—day of , 185— , handed to your petitioner a bundle, or

mass of papers, which, she said, had belonged to said de-

ceased, in his lifetime, and requested petitioner to exam-

ine them, and see if there was anything of value among

them. Petitioner states that he accordingly examined said

papers, and that during said examination, and among said

papers, he found the said written document, purporting to be

the last will and testament of said deceased. And now, your

petitioner states that said document, purporting to be such

will, has, ever since the same was, so discovered, as aforesaid,

continually remained in his possession and under his con-

trol,—your petitioner being, as he humbly conceived, the

rightful custodian of such paper, in as much as he is therein

named by said testator as the sole exe'cutor thereof, and has

no other interest in the same. (See Code >§) 1620.)

Your petitioner

—

(Here state the heirs as in case of the pe-

tition for the probate of an ordinary written iirill, which is

brought into Court under ordinary circumstances.*

)

Your petitioner further states, that A. B. and C. D. whose

names appear affixed to said instrument, as subscribing wit-

nesses to the same, have departed this life since the day on

which said instrument bears date ; but your petitioner is ad-

vised and is well assured that, by testimony of various credi-

ble and respectable persons, he can amply and sufficiently

prove the death of said witnesses, and that the hand writings

of said witnesses and of said testator, as their names are res-

pectively subscribed to said will are the true and genuine"

signatures of each of the above named parties, as, also, other

facts and circumstances strongly tending to show that said

Instrument is in reality and truth, the last will and testament

of the said deceased.

Subscribed and sworn to, &c. John Jones.

*The cpncludiiig prayer for probate, &c., to be the same as in the petition

here referred to.
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[ No. 33. ]

Final ORDER for PROBATE of WILL.

Richard Rich, deceased, ^

In the /naffer ofthe Pruhafe of > 18
his last Will ami Testament. )

This day having been regularly appointed for heauing

the application of John Jones, which was heretofore filed in

this Court, for the probate of an instrument, (or, if there

he a codicil, one or more, say, ^'instruments^'') of writing

purporting to be the last will and testament (and codicil

thereto) of said deceased, now comes the said applicant, and

also comes Aurelius' Goode, Esq., who was heretofore, duly

appointed, by the order of this Court, and who now consents

to act as the guardian ad litem for John and Thomas Rich,

who are minors, and for Jimsey Rich, who is alleged to

be of an unsound mind, all of whom are children and heirs

of said deceased; and it appearing to the satisfaction of the

Court, that the notice of the said application and of the time

appointed for hearing the same, has been given in pursuance

of law, and in strict accordance with the former order of this

Court, made and entered in the premises, on the— day of

, 18— , by publication, continued for three successive

weeks in the , a newspaper published in said county,

and by citations personally served, as directed in said former

order, now, on motion of said John Jones, the Court proceeds

to hear said application. And it appearing to the satisfaction

of the Court from the testimony of A. B. and C. D., that they

respectively signed the said instrument, (or, instruments) of

writing, purporting to be the last will and testament (and

codicil thereto) of the said decedent, and which writing is

now shown to them, on the day of the date thereof, in the

presence of said testator, and at his request, as subscribing

witness to the same, the said testator then declaring, that

6
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said instrument (or, instruments,) constituted his last will,*

(and codicil,) and it bein^ also shown, by proof which is sat-

isfactory to the Court, that said testator was of the full age

of twenty-one, (or if the idll hlates only to pei'sonalti/, " was

of the full age of eighteen") years and ujawards, at the time

of making said will ; and that he was of sound mind, and

fully capable of making his said" will : (or, if the probate is

made under the Code ^ 1630, after the words in this form,

" the Court proceeds to hear said application,^^ use a form

something like the following, viz: "And it being made to

appear to the satisfaction of the Court, by due proof, that

said testator was not an inhabitant of this State, at the time

of his death: that his will, with the codicil thereto, has been

duly probated in and before the Surrogate's Court of the City

and State of New York; and the said John Jones having

heretofore produced and filed in this Court the said will, and

codicil

—

or, a copy of said will and codicil, as the case may

Je—and the probate thereof, in all respects, duly certified by

the proper officers of the said Surrogate's Court) it seems to

the Court that said application should be granted : It is,

therefore ordered, adjudged and decreed, by the Court, that

said will (and codicil

—

or, that said copy of said will—and

codicil) of said Richard Rich, deceased, be received, and the

same is hereby declared to be duly proven as the last will and

testament of said decedent, and as such, admitted to probate,

* If the icitnesses are, dead. Sec, see Code § ]624-'25, omit tchat occurs in the

foregoing form after the irords, " and it appearing to the satisfaction of the Court

from the testimony of A. B. and C. D., " doicn to and including the words" then

declaring that said instrument constitutes his last will—and in place thereof, in-

sert the icords following, viz : " that E. F. and G. H. who were subscribing wit-

nesses to said will, have departed this life since the date of said will, (or, that

that they are insane, or, out of the State, or, have become incompetent «ince

the said will appears to have been attested,) and that their signatures thereto,

(or, and having also proven that the signature of E. F., one of said subscribing

witnesses, together with the signature of the said testator, are the true and gen-

uine signatures of the said E. F. and of the said decedent.") It would also seem
that in the case supposed by this note, the icords, " and that he was of sound mind
and fully capable ofmaking his last will," might be dispensed with, as all presump-
tions are in favor of the validity of the icill ; and the mental condition of the tes-

tator at the time of making the icill, might be impossible of proof, where the wit-

nesses are dead, or when, from any other cause, their teslimcny can not be taken.
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and ordered to be recorded, together with the proof thereof,

and all other papers on file relating to this p;:of:eeding. It

is further ordered, that said applicants pay. the costs of this

proceeding." >

[ No. Q4. ]

Form of ORDER where a WILL is DISCOVERED and admitted to PROBATE,

after GRANT of LETTERS, in case the EXECUTOR named in the WILL

fails to apply for Letters.

Richard Rich, deceased, ") , ^o
In the matter of his Estate and Will. )

Letters of administration, as in case of intestacy, having

heretofore been granted by this Court, upon the estate of

said decedent, to John Jones ; and the last will and testa-

ment of said decedent having been duly established and ad-

mitted to probate and record in this Court, since the said

grant of said administration, and more than five full days

before this day; and Olivia Rich, the widow of said deceased,

and who is named in said will to be the sole executrix thereof,

not having at any time appeared and taken out, or applied

for letters testamentary upon said will ; therefore, and that

the said will of said testator may be well and truly performed

according to its true intent and meaning : It is ordered,

adjudged and decreed, by the Court, that a copy of said will

be, and the same is hereby annexed to the said letters of

administration, heretofore granted by this Court to said Jones

;

and he, the said Jones, is hereby enjoined, as such adminis-

trator with the said will so annexed, to execute and perform

said will in all things, according to the terms thereof, and as

the law in such cases requires.
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[ No. 25. ]

PETITION ofEXECUTOR for LETTERS TESTAMENTART,after the REMOTAIi

of former DISABILITY—the estate having heeii PARTIALLY AD311J1IS-

TERED, in the meantime, by another.—See Code § IGaS, 1660 and 1661.

State of Alabama, )
p^^^^^^ ^^^^^^ ^^^,^-^ ^^

Mobile County. )
''

The petition of John Jones, respectfully showeth unto your

Honor, that he is of the full age of twenty-one years and up-

wards : That in and by the will of Richard Rich, deceased,

which has been heretofore admitted to probate and record in

this honorable Court, he is nominated as the sole executor,

(or, as one of the executors) thereof, and that he, petitioner,

was unable to obtain letters testamentary upon said will, by

reason of his nonage, until after the — day of ,
185—

,

that being the period when letters of administration upon the

estate of the said Richard, with the said will thereto annexed,

were granted and issued by this Court to Amand Figh, (or,

the period when letters testamentary upon said will were

issued by this Court to Amand Figh, who is named in said

will as co-executor thereof, with your petitioner, and who has

not, as yet, completed the administration of said will.)

Your petitioner, therefore, prays that supplementary let-

ters testamentary upon said will, may ba issued to him, in

the same manner as the said original'letteis were issued, so

that your petitioner shall be authorized to join with the said

Figh in the further execution of said will. ^

And your petitioner offers A. B. and C. D., of this county,

as securities, believing them to be good and sufficient as such

securities, in any bond that may be required of him. And

as in duty bound, &c.

Subscribed and sworn to, &c. John Jones. '
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[ No. 36. ]

ORDER to cite PREVIOUS EXECUTOR or ADMINISTRATOR to SHOW CAUSE,

if any there be, why the foregoing petition should not be granted.*

Richard Rich, deceased, ) - IQ
As to the execution of his Will. )

Letters of administration upon the estate of said diecedent,

with his will thereto annexed

—

(or, letters testamentary

upon the will of said decedent)—having been heretofore

granted to Amand Figh, this day comes John Jones, and

files his petition in writing and under oath, alleging that he

is now entitled to participate in the execution of said will, and

praying that supplementary letters testamentary upon said

will, may be issued to him, upon his giving the proper secu-

rity, so that he may be authorized to join with said Figh in

the execution of said will, so far as the same now remains

unaccomplished. And the Court deeming it meet that the

matter of said petition should be inquired into. It is ordered,

that Monday, the — day of , 185— , be, and that day

is hereby set as a day for the hearing of said [)etition. It is

further ordered, that said Figh, have notice of the filing of

said petition, by service of citation, at least ten days before

the said — day of , requiring him to make answer and

objection, if any he has, to the allegations and prayer of said

petition.

*This course of proceeding is not required by the words of the Code; but it

does uot seem proper, that an executor or administrator should have an associate

forced upon him, without a day in Court to show cause against such step, if any
cause may happen to, exist.
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. • [ No. 27. ]
.

ORDEEfor SUPPLE}IE\TARY LETTERS, ji)iiiiflg an EXECUTOR with an

AMIXISTRATOR or EXECUTOR previously qualified.—See Code § J661.

Richard Rich, deceased, > ^r^

As to the execution of his Will, )
•

This day came Amand Figli.

—

(designate him as executor or

administrator in accordance with the fact stated in theforegoing

forms)—in obedience to citation issued and served, in accord-

ance witli tlie order of this Court, made and entered in the

premises, on the — day of ,
185— : (or, " and, now at

this day, it being shown to the Court, that Amand Figh

—

(describe him as directed above)—has been duly cited, in

strict pursuance of the terms and provisions of the order of

this Court, made and entered on the — day of , 18— :)

and the Court having heard and considered the evidence,

this day submitted by John Jones, in support of his petition,

heretofore filed in this estate, to be authorized to participate

in the future administration of the will of said testator as the

^ole executor

—

(or, " as one of the executors") therein

named, and being now fully satisfied, from such proof, that

said Jones is now of the age of twenty-one years and upwards

—(or, is now an inhabitant of this State

—

or, any other fact

under § 1661 of the Code)—and thathe was prevented from

qualifying as executor of said will, not from any willful de-

fault of his own—(see § 1663,)—but because of his nonage

—

(or any other legal disability)—at the time when said letters

were granted to said Figh ; and the Court being further sat-

isfied, from the proof, that the administration of said will is

not now completed, and also, from an inspection of said will,

that said petitioner was nominated, in said will, as executor

—(or, as one of the executors)—thereof, and that the peti-

tioner is a fit person (§ 1657) to serve as such executor

;

and the said Jones having filed the proper bond, as an exe-

cutor of said will, in the sum of dollars, which is

the amount of bond given by the said Fighj and upon which
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he obtained the said original letters ; and the said Jones

having given A. B. and C. 1>.^ as his sureties in and to said

bond, and who have been approved as good and sufficient

sureties, in the premises, by the Judge of this Court: It is

ordered, adjudged and decreed, by the Court, that supple-

mentary letters testamentary upon said will, do forthwith

issue to said John Jones, so that the said Jones, shall be, and

he is hereby authorized and directed to join with the said

Figh, in the further and complete execution of the provisions

of said will.

• [ No. Q8. ]

Ordinary PETITION for LETTERS testamentary upon a WILL.

State of Alabama, ) „

Mobile Count //. I
^^

To the Honorable Edwin Rust, Judge of the Court of Pro--

bate of said County :

Your petitioner, John Jones, respectfully represents unto

your Honor, that he is the person who is named in the will of

Richard Rich, deceased, to execute the trusts and purposes

thereof, and that said will has been duly proved and admitted

to record in this Court.

Your petitioner begs to refer to the petition which was

filed in this Court, for the probate of said will, for a correct

statement "as to the present residence of the widow of said

testator, together with the names, ages, residences. srnd con-

ditions of the next of kin, heirs and legatees of said testator,

so far as the same are known to him.

Your petitioner, further states, that he is of the age of

twenty-one years, and upwards; that he is an inhabitant of

this State, and is now wilhngto take upon himself the tiusts

intended to be confided to him by said testator, and rhat he

is prepared to give the necessary bond and security, as your
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Honor shall direct and require. He further states, that, to

the best of his knowledge and belief, the value of said estate,

including both real'and personal property of all kinds, does

not exceed about the sum of dollars.

May it please your Honor, therefore, to permit your petiti-

oner, to qualify in this Court, as the executor of said will, as

was the intent of said testator. And as in duty bound. Sec.

Subscribed and sworn to, &c. John Jones.

[ No. 29- ]
•

OrdiQary form of a DECREE, granting LETTERS TESTAMENTARY.

Richard Rich, deceased, Estate of,) jo
Grant of letters on his Will. )

It being known to the Court, that the last will and testa-

ment of said decedent has been duly admitted to probate

and record in this Court,

—

fif the probate of the will has

been contested, see Code § 1888, subdivision 1 and § 1694, and

proceed as follows, viz: more than thirty days since, and that

no appeal thereof, hath been taken ;) and that John Jones,

is named, by said testator, in said will, as the sole executor

thereof; and the Court being further advised, that the entire

estate of the said testator, is of the value of about

dollars, and not probably more ; now comes the said John

Jones, and files his petition, in writing, and under oath, set-

tino" forth, among other matters, his estimate of the value of

said estate, as also, the names, ages, residences and condi-

tions of the widow and next of kin, heirs and legatees of said

testator, so far as he knows the same, and praying that he

may have letters testamentary upon said will, duly issued to

him, by, and from this Court. And the said John Jones,

having given bond in the sum of dollars, with such

condition thereunder written as the law directs in such cases,

iwith •

J
and— , as his securities therein,

which bond hath been duly taken and approved by the Judge
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of this Court : It is ordered, adjudged and decreed, that

letters testamentary be, and tlie same are hereby granted to

the said John Jones, upon said testament, the said letters to

be forthwith issued, in accordance with the terms of said

will : It is further ordered, that said petition, and said bond

be recorded: It is further ordered, that an appraisement

be made of the estate of said testator, and returned, as re-

quired by law ; that A. B., C. D. and E. F., be, and they are

hereby appointed appraisers, to make such appraisement,

and that they have notice of this appointment.

[ No. 30. ]

Form of BOND framed to suit tiie cases of EXECUTORS, ADMINISTRATORS

and GUARDIANS.

State of Alabama, } n i ^ r< * f •
i n^.,v,<.,r,, 7 •, /7 , > Probate Court or said County.

Mobile County. 3

Know all men by these presents, that we,

, of the county of , are held and firmly

bound unto Edwin Rust, Judge of the Probate Court, in and

for the county of Mobile, and his successors in office, in the

sum of dollars, to be paid to the said Judge, or his

successor in office ; to which payment, well and truly to be

made, we bind ourselves, our heirs, executors and adminis-

trators, jointly and severally, firmly by these presents.

Sealed with our seals, and dated the — day of , in the

year of our Lord, eighteen hundred and .

The condition of the above obligation is such, that

whereas, the above bound , has been duly ap-

pointed administrator, (or, administrator with the will an-

nexed) of the estate of A. B., deceased, (or, executor of the

last will and testament of A. B., deceased

—

or, special ad-

ministrator with power hmited to the collection and preser-

vation of the estate of A. B., deceased

—

or, with power limi-

ted to the defence

—

or, prosecution—a^ the case may he—of

7
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a suit in Chancery in the First District of the Southern

Chancery Division of the State of Ahihama, wherein C. D.

is complainant and E. F. and others are defendants, and pro-

perly to dispose of the results, if any, of such litigation*

—

or, guardian of the person and estate of C. D., an infant, of

this county

—

or, guardian of the person and estate of C. D.,

of this county, who has been found to be lunatic by due in-

quisition

—

or, guardian of the property in this State of A.

B., an infant, who has estate in this county, but who is a

non-resident of this State

—

or, guardian of the property in

this State of A. B., who is a non-resident, and who hath

been duly found to be lunatic, by a competent tribunal in the

State of South Carolina, where he resides.)

Now, if the said , shall well and truly perform

all the duties which are or may be by law required of him as

such , then the above obligation to be void, otherwise

to remain in full force.

Taken and approved, — day of ^ ,
[l. s.]

, A. D., 18—. V
,
[l. s.]

, Judge. ) ,
[l. s.]

[ No. 31. ]

ORDER setting aside first, appointment and appointing new APPRAISERS.

It will be seen, by consulting the sections of the Code, to which reference

has been made in this connection, that the Appraisers are to be appointed by
the Judge, at the time he grants the letters. It may sometimes occur, that the
parties in interest, from some reasonable motive, may desire that a different

set of Appraisers should be appointed.—(See Code § 1733.) In such case pro-
ceed as follows

:

Richard Rich, deceased, Estate of, >

As to Appraisers. )

This day came John Jones, executor of the last will and

testament (or, administrator of the estate) of said decedent,

and moves the Court to revoke the order made in this estate

* This is one of those special administrations which is frequently required for

the conduct of a suit, either as plaintiff or defendant, but not necessary for any
otljer purpose, the forms, for obtaining which, will be found at the proper place.
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on the — day of ,
18— , so far as the same relates to

the appointment of A. B., C. D. and E. F. to be the apprais-

ers of said estate, and that the Court do now appoint G. H.,

I. J. and K. L. to be such appraisers, in the place and stead

of said A. B., C. D. and E. F. And it being shown to the

Court that the object of said motion is to save expense (or

any other benefit to the estate^ or great convenience to the par-

ties) to said estate, inasmuch as the said G. H., I. J. and K.

L. propose to perform the duty of appraisers to said estate

free of charge; and it being further shown to the Court,

that said G. H., I. J. and K. L. are entirely disinterested,

and are fit and competent persons to make such appraise-

ment : It is ordered, that said appointment of said A. B., C.

D. and E. F., be, and the same is hereby revoked and set

aside ; and that the said G. H., I. J. and K. L., be, and

they are hereby appointed to make an appraisement of said

estate ; and that they have notice of this appointment.

[ No. 33. ]

ENTRY upon the Minutes upon tlie coming in of the INVENTORY or

APPRAISEMENT.

Richard Rich, deceased,

Estate of.

This day came John Jones, the executor of the last will

and testament (or, the administrator of the estate) of said

decedent, and presents his inventory (or, appraisement) of

said estate, in due form, and properly verified : It is ordered,

that the same be filed and recorded.
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[ No. 33. ]

Entry npon the Minntes on filing a SUPPLEMENTAL INTENTORY.—Code

§.17il-'i2-'33.

Richard Rich, deceased, )

Estate of. y

This day coraes John Jones, the executor of the last will

and testament (or, the administrator of the estate) of said

decedent, and, in due form and under oath, presents a sup-

plemental inventory of certain property of said estate which

has come to his knowledge, (or, possession, as the case may

he,) since he made and filed his former inventory in this es-

tate : It is ordered, that said supplemental inventory be filed

and recorded; and that A. B., C. D. and E, F., who were

heretofore appointed to appraise said estate, be authorized

and directed to appraise the property mentioned in said sup-

plemental inventory.

If new appraisers should be appointed, the language of the original appoint-

ment will apply.

[ No. 34. ]

NOTICE to APPRAISERS.—As to appointment of, see Code § 1727.

State of Alabama, > tj i . /-.

Tir i-i n J t Probate Court.
Mobue County. )

John Bonte, deceased, ) To A. B., C. D. and E. F.

:

Estate of. 5 You are hereby notified that let-

ters testamentary, (or, of administration) have been this day

granted to Archelaus Bonte, on said estate, (or, upon the

last will and testament of said deceased,) and that you have

been appointed appraisers of said estate.

Witness, my hand at ofiice, this— day of , 18

—

Edwin Rust, Probate Judge.
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[ No. 35. ]

PETITION for LETTERS TESTAMENTARY, where' the WILL EXEMPTS the

EXECUTOR from BOND and SECURITY, and when one of the EXECU-

TORS renounces.—Code § 1685.

Sfate of Alabama, }

Mobile County.

To the Hon. Edwin Rust, Judge of the Probate Court of

said County :

The petition of John Jones respectfully shows unto your

Honor, that he, together with Mary Rich, the widow of said

testator, was duly nominated and appointed in, and by the

terms of the last will and testament of Richard Rich, de-

ceased, which will has been heretofore duly proved and ad-

nsitted to record in this honorable Court, to be one of the ex-

ecutors thereof..

For the names, ages, residences and conditions of the

next of kin of said testator, your petitioner begs leave to re-

fer to the statenient contained in the petition which was

filed in this Court, for the probate of said will.

Your petitioner further states, that the said Mary Rich,

who is the only other person named as executor in said will,

has declined to qualify; and that she has, accordingly, had

her renunciation of said trust, duly certified to your Honor

—

which renunciation and certificate is now herewith submit-

ted (or, if she appears personally in Court, proceed thus, and

the said Mary appears before your Honor, with petitioner,

and now, here in open Court, tenders her renunciation of

said trust, in such form as may be required by law, and the

rules of this Court in such cases juade.)

Your petitioner further states, that he is of the age of

twenty-one years and upwards, and that he is an inhabitant

of this State.

Wherefore your petitioner prays that he may be con-

firmed, by the order and decree of this Court, in his said

nomination and appointment by said testator, as executor of

said will. In making such order and decree, your petitioner
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prays your Honor to inspect the terms and requirements of

said will, inasmuch as he is advised and believes that he is

thereby exempted from giving bond and security as such

executor thereof And your petitioner as in duty, &c.

Subscribed and sworn to, «fcc. John Jones.

[ No. 36. ]

GRANT OF LETTERS TESTAMENTARY, without BOND, one of llie EXECU-

TORS named in the WILL having RENOUNCED—Order of APPRAISE-

MENT and Appointment of Appraisers.—Code § 1727.

Richard Rich, deceased, Estate of,

Grant of Letters Testamentary.

It being known to the Court that the last will and testa-

ment of said decedent has been duly proven and admitted to

record in this Court; and that Mary Kich, oneof the executors

named in said will, has, this day, duly renounced such ap-

pointment ; and, it appearing to the Court, from an inspec-

tion of said will, that said testator, hy an express provision,

in his said will to that effect, did exempt, his executors,

therein named, from giving any bond, as such ; now comes

John Jones, the only other person named in said will as an

executor thereof, and files his application in writing, pray-

ino- that letters testamentary, upon said will, may be duly

issued to him : It is, therefore, ordered and decreed, that

letters testamentary, upon said will, be granted to said John

Jones; and that said letters issue without bond or security

being required, in accordance with the terms of said will, and

agreeably to the provisions of the law in such cases made.

It is further ordered, that an appraisement be made of the

estate of said testator, and returned, as required by law

;

that A. B., C. D. and E. F., be, and they are hereby ap-

pointed appraisers, to make such appraisement, and that

they have notice of this appointment.

It is further ordered, that the petition of said John Jones,

filed in this behalf, be recorded.
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[ No. 37. ]

NOTICE of his Appoinliiieul to be iUBLlSllED by EXECUTOR or ADMIN-

JSTRATUR.—See Code § ITU-'U-'U.

Richard Rich, deceased, )

' Estate of. \

Letters testamentary upon the last will and testament (or,

letters of administration upon the estate) of said decedent,

having beeti -granted to the undersigned, on the — day of

, 18— , by the Honorable Edwin Rust, Judge of the

Probate Court of Mobile county—notice is hereby given,

that all persons, having claims against said estate, will be

required to present the same within the time allowed by

law, or that the same will be barred.

John Jones.

[ No. 38. ]

ORDER requiring an INVENTORY to be RETURNED, or that the Adminis-

trator snow CAUSE why an ATTACHMENT should not issue, or why he

should not be REMOVED.—Code § 671, § 1696.

Richard Rich, deceased, Estate of, )

As to Inventory of. )

It being known to the Court that John Jones was duly

appointed in this Court, and that he qualified as the admin-

istrator of the estate of said intestate more than two months

since; and it appearing to the Court, from an inspection of

the records and papers on file in this estate, that said admin-

istrator has failed to file an inventory of said estate, as re-

quired by law : It is ordered, that citation issue, to be served

on said Jones, requiring him to be and appear in and before

this Court on the — day of ,
18^— , to file such inventory,

or to show cause, if any he can, why an attachment should

not be issued against him (or, why he should not be re-

moved and his letters be revoked, if such a course is desi-

rable,) for his neglect in the premises.

There can never be any difficulty in fillinf; up the ordinary form of citation,

which will be found among these precedents, if the language of the decretal

part of the order is taken as a guide.
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[ No. 39. ]

ORDER to ATTACH or to REMOVE ADMINISTRATOR for failure to file

IMENTORY on CITATM, or to SHOW CAUSE.

Richard Rich, deceased, Estate of. ^
Attachment (or removal) for want >

of Inventory. )

This being the day appointed, in and by order of this

Court, made in the premises on the — day of ,
18—

,

for John Jones, the administrator of said estate, to return an

inventory of said estate, or to show cause wiiy an attach-

ment should not be issued against him, (or, why his letters

should not be annulled and revoked, according, as may he

required,) fov failure so to do; and the said administrator

having wholly failed to return such inventory, in accord-

ance with the law in such cases made, and with the said

order of this Court, and having also wholly failed to show

any sufficient cause, or to give any good reason for such

failure : It is ordered, adjudged and decreed, that an at-

tachment be issued out of this Court, against the said John

Jones, commanding that lie be attached and committed to

the common jail of this county, there to remain, until he

shall return such inventory, as by law is required, or until

he shall be discharged by due course of law

—

(or, if the de-

cree is for removal, jJroceed as follows—viz : It is ordered,

adjudged and decreed, that the letters of administration

heretofore granted by this Court, on the — day of ,

18— , to the said John Jones, iriand upon the estate of said

intestate, be, and the same are hereby revoked and annulled.

A form of Attachment will be found elBcwhere. The introductory recitals,

upon which the process pui-ports to be based, must, in each case, follow the

causes set forth in the order or decree.
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C No. 40. ]

ORDER REVOKING letters on failnre to fite an INVENTORY,

Richard RicJi, deceased, Estate of,

Revocation of Letters.

This being the day duly appointed by the order of Court,

for John Jones, as the administrator of said estate, to file

an inventory of said estate, or to show cause, if any he has,

why he should not be removed from said administration ; and

it appearing, from the papers on file, that said Jones hath

been duly cited, in conformity with said order ; now, there-

fore, more than two months having elapsed since the said

Jones was appointed to said administration, and he having

wholly failed, and now failing to return any inventory of said

estate, as by law, and by the said order and citation he was

and is required to do ; and said administrator having al?o

failed to show any sufficient cause or excuse for his non-

compliance with the law in this behalf made, and with the

said order and citation : It is ordered and decreed by the

Court, that the letters heretofore granted and issued to the

said Jones, authorizing him to administer upon said estate,

be, and the same are hereby revoked and annulled, and that

all powers conferred upon the said Jones by virtue of his ap-

pointment to such administration do cease and determine

from this day forth.

[ No. 41. ]

ANSWER of Administrator against an ATTACHMENT or REIOVAL, and

ask in? furtlier time to file INVENTORY.

To the Hon. Edwin Rust, Judge of the Court of Probate in

and for the County of Mobile.

The petition of John Jones, the administrator, in said

Court, of the estate of Richard Rich, deceased, in answer to

the citation heretofore served upon him, under an order of

said Court, respectfully shows unto your Honor, that he has

a
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been endeavoring to make and return sncli an inventory of

the estate of said decedent as tlie law re(inires at his hands,

but that he has been »nable to do so, up to this time, owing

to the f^ct that the estate of said decedent consists of an in-

terest in the estate of Jacob Older, the administration of

which is now pending before your Honor, and is unsettled
;

and in a partnership, mentioned in the written application of

this respondent for letters upon the estate of said Rich, which

application is on file in said Court, and to which this respon-

dent begs your Honor to refer, for further particulars and

for greater certainty. This respondent further states, that

the assets of said firm are in the hands of A. B., the survi-

ving partner, who is proceeding, as res[)ondent believe^, to

collect what is due to, and to settle up the debts of the said

firm as rapidly as the law, and a due regard to economy will

permit.

This respondent further states, that from the best informa-

tion he can obtain, he is satisfied that the interest of his in-

testate in the assets of said firm, and in the said estate of

said Older, cannot be ascertained, so as to enable him to

render even a partial inventory thereof, before the first of

July next.

In consideration whereof, this respondent prays, that he

may be discharged from the operation of said citation, and

from filing any inventory of said estate until the fifth day of

July, 18— , and for such other relief as may be agreeable to

law, and proper in the premises. And as in duty bound

&c.

Subscribed and sworn to, &c. John Jones.
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[ No. 42. ]

ORDER granting furllier time to return an INVENTORY.

Richard Rich, deceased, Estate of, )

Further time for Inventory.

John Jones, tlie administrator of said estate, having this

day appeared, in answer to the citation heretofore issued,

requiring him to file an inventory of said estate, and made

an answer in writing, and shown cause, in all things satis-

factory to the Court, and having, also prayed for time, until

the fifth day of July next, to file said inventory, and having

shown that it is not probable that he can render such inven-

tory, with any due regard to its completeness or accuracy,

before the period mentioned : It is ordered, that further pro-

ceeding for want of an inventory of said estate be discontin-

ued, and that said administrator have until July fifth, next,

to make and return such inventory, unless it shall appear, in

the meantime, that the same can be furnished at an earlier

day. It is further ordered, that said answer be recorded.

[ No. 43. ]

INVENTORY of the Estate of Richard Rich, deceased, viz:

(As to ichat the Inventory should contain, see Code § 1724 and 1725, and the

following for)7i of affidavit, to be made by the Executor or Administrator :)

State of Alabama, )

Mobile County. 5
^

Before me, Edwin Rust, Judge of the Probate Court in

and for said county and State, personally appeared John

Jones, the executor, in said Court, of the will (or, adminis-

trator of the estate) of Riciiard Rich, deceased ; and the

said Jones being by me first duly sworn, doth depose and

say, that the foregoing inventory of the estate of said dece-

dent, is full and complete, as to the goods and chattels, debts

and money of the testator, (or intestate, as the case may be,)

which have come to his knowledge or possession.

Subscribed and sworn to, &c. JoHN JoNES.

It will be seen by reference to «i 1726 of the Code, that the foregoing affida-

vit canudt be properly- mailfl before anj' other person than the Judge of Pro-
bate. The inventory should be filed before the appraisement is made, as $
1788 requires the appraisers to appraise by the inventory.
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[ No. 44. ]

APPRAISEMENT of the Estate of Richard Rich, deceased, Tiz

;

(As to what shall compose the items of the appraisement, and the mode in which

they shall he set doicn, see § 1723 of the Code, and the subjoined affidavit, which

must be sworn to by the Appraisers :)

State of Alahamay
Mobile County.

Before me, Edwin Rust, Judge of Probate in and for said

county and State, personally appeared A. B., C. D. and E.

F., who were heretofore duly appointed to appraise the es-

tate of Richard Rich, deceased ; and said appraisers having

been by me first duly sworn, respectively depose and say,

that ihey have appraised each article as above stated, and

as specified in the inventory, made by the executor of the

will (or, by the administrator of the estate) of said decedent,

at its true value, and set down opposite to such article, res-

pectively, such value in dollars and cents, in figures.

Subscribed and sworn to before me by A. B. and n

C. D., the 10th day of May, 18—. ( a. b.

Edwin Rust, Judge. S c. d.

Subscribed and sworn to before tne by E. F. the 7

12th day of May, 18—. Edwin Rust, Judge. 3 e. f.

[ No. 45. ]

DISSENT from a WILL by the WIDOW of the Testator.—Code § 1609, ICIO.

717 hi r / V
P''obate Court of said County.

To the Honorable Edwin Rust, Judge of said Court

:

Mary Rich, the widow of Richard Rich, deceased, whose

will has been admitted to probate in your Honorable Court,

respectfully represents unto your Honor, that she dissents

from the said will of her said late husband ; and thai in place

of the provisions made for her by said will, she elects to take

her dower in the lantjs of said testator, and of his personal

estate, to take such portion thereof as she would have been

entitled to had her ^aid husband died intestate.
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In witness of which, her said dissent and election, your

petitioner prays leave to deposit the foregoing writing with

your Honor, and that an entry thereof may be made of re-

cord in said Court specifying that this dissent hath been'

made in writing and deposited as aforesaid, this the four-

teenth day of May, 1855. And as in duty bound, &c.

Mary Rich.

[.No. 46. ]

RECORD ENTRY showing the DATE of filing the DISSENT.

Richard Rich., deceased, Estate of,^

III a matter relating to his last Will

and Testament.

On this fourteenth day of May, 1855, Mary Rich, the wi-

dow of said testator, deposited with the Judge of this Court,

her written dissent to the said will of her said deceased hus-

band, declaring, in and by said dissent, her determination and

election, to take her dower in the lands of her said deceased

husband, and of his personal estate, to take such portion

thereof as she would have been entitled to in case he had died

intestate, in the place and stead of the provisions made for

her in and by said will : Therefore, on the motion of said

Mary, and in compliance with the prayer of her said dissent

:

. It is ordered by the Court, that said dissent, together with a

statement of the day when the same was made, all of which is

above set forth, be made a matter of record in this Court.

[ No. 47. ]

PETITION FOR DOWER.—Code § 1^61.

To the Hon. Edwin Rust, Probate .fudge, in and for the

(/ounty of Mobile and State of Alabama :

The petition of Mary Rich respectfully showeth unto your

Honor, that Richard Rich departed this life intestate, (or,

leaving a last will and testament, if such be the fact,) about
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the — day of , 18—, and that his estate is now being

administered in said Court by John Jones, who is a resident

of this county, as the administrator thereof, foi; as executor

of the last will and testament of said decedent, as the case

may he:) That said deceased left him surviving your peti-

tioner, who is his widow, and who resides in this county, and

five children, whose names, ages, residences and conditions

are respectively as follows, to wit : (The heirs should be here

named in order and described as required in subdivision 3 o/<^

1361 of ihe Code.—See the statement of the heirs in the peti-

tion to sell lands :)* That said Richard Rich died seized and

possessed in fee of the lots, pieces and parcels of land de-

scribed as follows, viz : (Insert description of land as required

in subdivision I of^ 1361 of the CodeJ
Your petitioner further alleges, that the said Richard

Rich, deceased, during the |)eriod of petitioner's marriage

to him, (see subdivisioiis 1, 2 and S of ^ 1354 of the Code,

J

was also seized in fee of the lands described as follows, to

wit : (Describe the lands as above directed,)—which said last

named land was aliened and conveyed by the said Richard, in

his lifetime, to one Willing Flanders.

Your petitioner further states, that she never relinquished

her right to dower in any part of said land, before, during or

since said marriage ; and alleges, that she is entitled to be

endowed of a life estate in one half of said land, (for the

quantity of dower ivhich the widow can lawfully claiin in this

State, see ^ 1355, suhdivisions 1, 2 atid 3 of the Code,) which

dower interest, petitioner charges, can be duly and justly as-

signed to her by metes and bounds.

Your petitioner, therefore, prays your Honor, that her

dower interest in said land may be set off and assigned to

* If there vms a will left, a statement should he inserted as follows, viz : That
said Richard left a last will and testament, which has been duly proved and ad-

mitted to record in and by said Court; and that your petitioner, in due form

and in writing made her dissent from the provisions of said will, and deposited

the same with the Judge of said Court within one year from the date when
said will was so proved and admitted to record, as aforesaid.
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h<^ by metes and bounds, aforesaid ; and to that end, and

that the same may be in all things accom|jlishe(J in accoiLl-

ance with the provisions of law in such cases, your |:)etitioner

farther prays, that such orders and decrees may be made,

and such process issued, and other proceedings had as may

be requisite in the premises. And as in duty bound, <fec.

Subscribed and sworn to, Slc. AIary Rich.

[ No. 48. ]

ORDER setUng day fur BEARING the WIDOW'S PETITION for DOWER.

Codii § 1362, im.
Richard Rich, deceased, Estate of,

In a, matter of Doioer.

This day came Mary Rich, and files her petition in wiii-

ing, and under oath, alleging, among other things, that she,

the said Mary, is the widow of said decedent, and, as such,

is entitled to have a life estate assigned her in one half of

certain lands, described in said petition, for her dower inter-

est therein, the same being lands of which her said deceased

husband was seized in fee during her marriage with him, in

and to which she never relinquished her right of dower ; and

the said land being so situated, that such dower can be set off

and justly assigned by metes and bounds; and it not being

shown to the Court that the proper notice has been given to

those interested adversely to the said widow, in her said

claim for dower, of the time when said petition would be

filed and an order for the assignment of dower prayed for ;

and it appearing from an inspection of said petition that the

only heirs at law of said deceased, &c.

The remainder of this order, as to the statement of the heirs as well as in

other particulars, should conform to the first order made by the Court upon
the petition to sell lands to pay debts, (which see) except, that if there are non
residents to be made parties, they can be so made by a publication of thirty

days, and the citation, to be issued, need only to be served ten days before the
day of hearing ; and, except, also, that the personal representative is required
to be notified.

It is recommended, as a very proper practice, that the guardian ad litem should

not be appointed until publication has been made and the citation served for a
reasonable period, to enable persons interested in the minors to come in and
nominate, or to inform the Judge as to who would be a suitable aud proper
person to act as such guardian. For forms, making such appointment, eee a
form for a eimilar purpose on the probate of a will.
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[• No. 49. ]

SUGGESTION of MARRIAGE of WIDOW pending her Application for

DOWER.—Code § 2150.

Richard Rich, deceased, Estate of, ^
In the matter of Dower, and sug- >

gesting Marriage of Widow. )

This day conies Mary Rawlings, late Mary Rich, the wid-

ow of said decedent, and whose appUcation for dower is now

pending in this Court, and suggests to the Court, that since

the tiling of her said petition she has intermarried with, and

is now the wife of John Kawlings, and prays that her said

suggestion may be spread upon the records, which is accor-

dingly so done: It is therefore ordered, that the further

consideration and determination of the matter of said appli-

cation for dower do proceed in the said name of said Mary

acquired by her said marriage with said Ravvlings.

The foregoing form, with such alterations as will suit the change of circum-

stances, and which will readily occur to the niiud of the draftsman, or some-

thing similar, should be used for the case of au insolvent estate, where the

claimant marries, while her claim is pending, or in case of the death of

the claimant, (see Code v'l 2J46,) as, in either case, the judgment of the Court

upon the claim must be in some name other than that of the original claimant.

This suggestion, however, may be entered along with the judgment al-

lowing the claim, or declaring the dividend, unless some proceeding in matter

of the estate, involving the interests of the claimant, becomes necessary prior to

such period, such as the taking of testimony,—when the proper parties must be

named in the commission'—in which event the foregoing euggestiou should be

made on the record belbrehand.

[ No. 50. ]

DECREE allowing DOWER and directing COMMISSIONERS to be snmmon-

ed to make ALLOTMENT of.

Richard Rich, deceased, Estate off") jg
In a matter ofDower. )

This being the day regularly appointed for hearing the

petition of Mary Rich, praying for an allowance and assign-

ment to her of dower in the lands described as follows, to

wit : (Here describe the land accurately and as set forth and

located in the petition)—and it being now proven to the sat-

isfaction of the Court that the parties in interest, and who
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are particularly referred to and designated in the order of

this Court entered in the premises, on the — day of
,

18—,
(the date of the order setting day for hearing,) have,

each and all of them, been duly notified of said petition, and

that the matter thereof would be this day heard and deter-

mined by the Court, by publication, and otherwise, as re-

quired by law, and in all particulars strictly according to the

directions of said former order ; now comes the said Mary

Rich, and also comes A. B., who was heretofore on the —
day of ,

18— ,
(the true date of the order of appointment.

)

appointed, and who now appears in open Court, and consents

to act as guardian ad litem, for said minors, C D. and E. F.,

and to protect their interests in this proceeding; and also

came John Jones, the personal representative of said de-

ceased in this Cowxi, (jjroceed and set out the names of all who

appear, whether in proper person or hy attorney,) and said

guardian ad litem having filed his answer in writing for both

of said minors, denying the allegations contained in said pe-

tition, on motion of the said Mary, the Court proceeds to

hear the proof and to determine the right of said petitioner to

dower in the lands above set forth, being the same described

in said petition : Whereupon it appears, by due proof, to the

satisfaction of the Court, that said petitioner is the widow of

said deceased; that the said decedent was seized in fee, dur-

ing his marriage with the petitioner, of the several parcels of

land above referred to, in and to which the petitioner never

relinquished her right of dower; that dower in said lands

can be justly assigned by metes and bounds; that said de-

cedent departed this life intestate
; (or, that said decedent

left a last will and testament which has been duly proved

and admitted to record in this Court, from the provisions of

which will the said Mary dissented in due form, and in wri-

ting, which dissent she duly deposited with the Judge of this

Court within one year from the date of the probate of said

will ;) that the said estate is entirely solvent, and that said

9
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Richard died leaving no lineal descendants.

—

(See Code %

1355.) It is, therefore, ordered, adjudged and decreed by

the Court, that the said Mary Rich is entitled to have an

estate for her life set apart for, and allotted to her in one half

of all and singular, the lands above -described, that portion

of said lands being now adjudged by the Court to be her

rightful dower interest therein : It is further ordered, for the

purpose of carrying the above decree into effect, that the

sheriff of this county be directed by a writing, in due form

and to him addressed, in the nature of a writ of dower, to

summon five freeholders, not connected with any of the par-

ties to this proceeding by consanguinity or affinity, to set off

and allot, by metes and bounds, the said dower interest of

the said Mary Rich in said land, having regard to the im-

provements and quality of the land, as well as to the quan-

tity of the dower ; and to perform all other duties required

of them by law in relation thereto.

It is further ordered, that said petition, and all other pa-

pers and proceedings in this case be recorded, to be referred

to, if necessary, as part of this decree.

It is further ordered, that said Mary Rich pay all 'the

costs of this proceeding.

If no resistance is made to her claim the widow is not entitled to costs.—11

Ala. R. 21, and see 9 ibid. 620-'21.

[ No. 51. ]

WRIT for the SUMMONS of COMMISSIONERS to allot LOWER.

State of Alabama, ^r^unuxr^
T\T 1.-I n 4. > In the Frobate Court.
mobile County. 3

To the Sheriff of said County

:

Whereas, it was decreed by the Probate Court of said

county, on the — day of , 1857, that , is

entitled to dower in certain lands belonging to the estate of
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, deceased, and lying and being in said county,

alid which lands are described as follows, viz : (Here insert

description of land.)

And, whereas, it was decreed, that the said dower is one

third portion (or any other proportion) of said lands: and,

whereas, the said , the administrator,

, and , minors, are parties

to this proceeding and to such decree : You are hereby

directed, in pursuance of said decree, to summon five free-

holders, not connected with the parties by consanguinity or

affinity, to allot and set off by metes and bounds, the said

dower, having regard to the improvements and quality of the

land, as well as to the quantity of the dower; and such other

proceedings to have in relation thereto as are required by

law.

And you will due return make of this writ, with your pro-

ceedings thereon endorsed, at or before the next term of this

Court, to be held on the second Monday of , A. D. 1857.

Witness, Edwin Rust, Judge of said Court, at office, this

— day of , 18—.
Edwin Rust.

[ No. 53. ]

SHERIFF'S RETURN to be endorsed on the back of tlie WRIT of DOWER.

In pursuance of the within writ, to me directed, I this

day summoned A. B., C. D., E. F., G. H. and I. K., be-

ing five freeholders, who are not connected with the par-

ties named in said writ by consanguinity or affinity, to allot

and set off the dower as therein specified ; and before they

proceeded to assign said dower, I administered an oath

to each of them, impartially, and to the best of their skill

and ability, to assign the said dower pursuant to the decree

referred to in said writ. Witness, my hand, this the — day

of , 18—.
, Sheriff, M. C.
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[ No. 53. 3

EETUKN OF COMMISSIONERS.

State of Alabama,
Mobile County.

To the Honorable Edwin Rust, Judge of Probate in and for

said County and State :

By virtue of the annexed writ, and the summons of the

sheriff of 3IobiIe county, we, the undersigned, five freehold-

ers of said county, not connected with the parties by consan-

guinity or affinity, having first been duly sworn according to

law, did, on this the— day of ,
18— ,

proceed to assign

the dower therein specified according to the decree therein

named ; and we do hereby allot and set off, by the following

metes and bounds, to the said , the following de-

scribed lands, being one-third \iOvi\oxi (or, whatever other pro-

portion may constitute the dower interest) of the lands named

in said writ and decree, having regard to the improvements

and quality of the land, as well as to the quantity of the dow-

er, to wit : (Here insert a description of the land allotted.)

In witness of all which, the undersigned commissioners,

have hereunto "Set their hands and seals, the day and vear

aforesaid.
,
[seal.]

,
[seal.]

,
[seal.]

,
[seal.]

,
[seal.]

[ No. 54. ]

DECREE RECORDING proceedings and CONFIRMING retnrn of Commission-

ers by which DOWER has been allotted.—Code § 1159, et seq.

Richard Rich, deceased, Estate of, )

In a matter of Doicer. )

Whereas, in pursuance of a decree of this Court, rendered

in the premises, on the — day of ,
18— , the following

writ was addressed and delivered to the sheriff of this county,

on the — day of , 18— ,
(here insert copy of writ.) And
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whereas, the said sheriff did afterwards on the— day of
,

18—, return the said writ with his return thereon endorsed

in writing, which is in words and figures following, to wit :

(here insert cojjy of such return.) And whereas, said com-

missioners, named in the said sheriff's return, did on the

— day of , 18— , make the following return of their

action in the premises in writing subscribed by them, to the

Judge of Probate of this county, to wit : (copy commissioner's

report.) And said return of said commissioners having been

made and filed with the Judge of this Court, on the — day of

, 18— , and which it is adjudged by the Court, leaves a

reasonable period of time, before this day, for the filing of

any objections or exceptions thereto, if any just cause of ex-

ception or objection to said return exists, and no objection or

exception of any kind having been taken, filed or in any way

made known to the Court, or to the Judge thereof; and the

Court, from a full examination of the facts in the case, and

after mature deliberation in the premises, being now entire-

ly satisfied that the action of said commissioners in this behalf,

and their said return thereof, is just and equitable; and that

all matters and things connected with the said allotting and

assignment of said dower, from the beginning of this pro-

ceeding to the present time, have been fairly and properly

managed, conducted and concluded : It is ordered, adjudged

and decreed by the Court, that said return, and all other, the

proceedings in this matter, be and the same are hereby

wholly ratified and fully confirmed; and, as above, the same,

together with the said return of said commissioners, are re-

corded.
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C No. 55. ]

PETITION OF ADMINISTRATOR GENERAL showing an Estate unadminis-

tered.—See Code § 1680.

To the Hon. Edwin Rust, Judge of tlie Probate Court of

Mobile County :

Your petitioner, the general administrator in and for this

county, duly appointed by said Court, would respectfully

represent, that A. B. departed this life in this county, (set

out any cause giving jurisdiction to the Court, under % 1667 of

the Code,) about three months since, and that the death of

the decedent has now been known more than sixty days

;

(see Code ^ 1682^—that said decedent left property which is

(or, the bulk of which is) now in this county; that said pro-

perty is so circumstanced that the same ought to be admin-

istered upon, but no administration has been granted there-

on, nor has any other person, entitled to administer, applied

for letters, so far as your petitioner knows or believes.

Your petitioner further shows, that he does not know

whether the deceased left any will, nor who are his next of

kin, or other persons, if any, who may be entitled to said

estate : (Of course, the general administrator should set out,

in full, any and all information he may have, as to the estate ;

the heirs thereof, and as to the existence of any testamentary

paper.)

In consideration of all which, the general administrator

respectfully suggests, that inquiry into the premises should

be made by your Honor, and the proper steps be taken to

have said estate administered, and saved from further waste,

&c. And as in duty bound, <fec.

A. B., General Administrator.

Subscribed and sworn to, &c.
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[ No. 56. ]

GRANT OF LETTERS OF ADMINISTRATION to GENERAL ADMINISTRATOR

upon his Pelition, or by the Court upon its own motion.—Code § 1681.

A. B., deceased, Estate of, )

Letters to General Administrator. )

It having been made known to the Court (by the petition

and oath of C. D. as the general administrator for this

county, if the Court has been so informed,) that said A. B.

departed this life in this county, and that his death has been

known more than sixty days ; (Code § 1682,) and that no

person, entitled to administer upon his estate, has applied

for letters of administration ; and no other person having

been appointed; and the Court being further satisfied, that

the interests of those entitled to said estate, requires that

administration of the same should be had : It is ordered, ad-

judged and decreed, that administration upon said estate be,

and the same is hereby committed to C. 1)., in his capacity

of administrator general for this county ; and, as such ad-

ministrator, the said C. D. is directed, under this appoint-

ment, to proceed with said administration according to law :

It is further ordered, (appoint appraisers as in subsequent

foriiis, and order the petition, if one has been filed, to be re-

corded.)

[ No. 57. ]

PETITION of THIRD PERSON to have ADMINISTRATION cast upon the

GENERAL ADMINISTRATOR.

To the Hon. Edwin Rust, Judge of the Court of Probate in

and for the County of Mobile

:

The undersigned respectfully represents unto your Honor,

that A. B. departed this hfe on or about the — day of ,

18—, and that his death has been known more than sixty

days : (Here state the jurisdictional facts, see Code ^ 1667.)
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Your petitioner further states, that no person has admin-

istered, or applied for teave to administer, upon said estate,

so far as he knows or behoves ; but your petitioner states,

that he is a creditor of said decedent, and that there are

other just debts, besides petitioner's, (if such is the fact,) ex-

isting against said estate, which makes it necessary and pro-

per that letters of administration should be issued to some

person, for the purpose of collecting and preserving said es-

tate, as well as the better securing the said debts of the dece-

dent, and for the protection of the interest of his heirs : (If

the heirs are known, state name, and describe them here, ivith

the same particidarity as in other cases in which it is necessa-

ry to name and describe the heirs.)

In consideration of the premises, and upon giving the pro-

per bond, your petitioner prays, that the administration of

said estate, may be cast upon C. D., in his capacity of gen-

eral administrator of this county. And as in duty bound,

&c. E. F.

Subscribed and sworn to, &c.

[ No. 58. ]

ORDER Committing ADMINISTRATION to the GENERAL ADMINISTRATOR

upon petition of THIRD PERSONS.—Code § 1691.

A. B., deceased, )

Estate of )

This day comes E. F. and makes known by petition, un-

der oath, that said A. B. departed this life in this county

;

and that his death has been known more than sixty days

;

that the petitioner is a creditor of said estate ; and that the

decedent left an estate requiring the care of an administra-

tor. And no person entitled to administer having applied

for that purpose, and no other person having been appointed;

and the said E. F., having given bond in the sum of two hun-

dred dollars, with a condition, such as the law directs in such



cases, thereunder written, which bond hath been duly taken

and approved by the Judge of this Court : It is ordered, ad-

judged and decreed, <fcc. : (Proceed as in other forms appoint-

ing the general administrator.) It is further ordered, that

said petition and bond be recorded.

[ No. 59. ]

PETITION for LETTERS to GENERAL ADMINISTRATOR for a SINGLE

purpose.

To the Hon. Edwin Rust, Judge of the Court of Probate of

Mobile (/ounty :

The petition of A. B. respectfully shows, that he is the

lawful holder of a mortgage, for the sum of four hundred

dollars, made upon four negroes located in this county, by

one C. D., whose death has been known for more than sixty

days, he having departed this life in the city of Chicago, in

the State of Illinois, on or about the — day of , 18—

,

and which negroes were sold by said C. D. in his lifetime,

but subsequent to said mortgage.

Your petitioner further states, that said A. B., left no pro-

perty in this State, so far as he knows, and that no letters

of administration have ever been taken out in this State,

upon his estate, to the best of this petitioner's knowledge,

information and belief. Your petitioner further states, that

he is desirous to file a bill in Chancery, to foreclose said

mortgage, but he is advised that he cannot obtain the ne-

cessary decree, for such foreclosure, without making the ad-

ministrator of the estate of said decedent a party defendant

to said bill : (Here state the facts as to heirs, as in ordinary

cases.)

In view of the facts stated, and of the manifest ne-

cessity in the premises, your petitioner says he is willing

to give the bond, required by law in such cases, and there-

fore prays your Honor, that letters of administration, con-

ferring authority, specially limited to the defence and
10



u
management of said contemplated suit or proceeding, and

to the proper disposition of the results thereof, may be issued

to the general administrator of this county, in his said official

capacity, he being totally disinterested, as your petitioner is

advised and believes, in the subject matter of said suit. And

as in duty bound, &c. A. B.

Subscribed and sworn to, «fcc.

[ No. 60. ]

ORDER GRANTING ADMINISTRATION for fi SINGLE purpose to GENERAL

ADMINISTRATOR.

C. D., deceased,

Estate of.

This day came A. B., and filed a petition in writing, and

under oath, and, also, otherwise proved to the satisfaction of

the Court, that C. D. departed this life in the city of Chica-

go, State of Illinois: that his death has been known more

than sixty days : that decedent in his lifetime mortgaged to

the petitioner four negroes, who are now in this county, and

held by a vendee of said decedent, who purchased since the

date of said mortgage : that decedent left no other property

in this State, so far as the petitioner believes ; and that the

petitioner is desirous to foreclose said mortgage, but is ad-

vised that he cannot do so without making the personal rep-

resentative of said decedent a party defendant to his bill

;

and praying the Court, therefore, to commit a special and

limited administration upon said estate to E. F., the general

administrator of this county. And said A. B., having given

bond, conditioned as required by law in such cases, which

bond has been taken and duly approved by the Judge of this

Court : It is ordered, adjudged and decreed, that said E.

F., as the general administrator of this county, be, and he is

hereby appointed administrator of said estate, and that let-

ters of administration be duly issued authorizing him to ad-

minister, in his said official capacity, in the affairs of said

estate, only so far as pertains to said suit for foreclosure and
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to the due disposition, for the interest of said estate, of the

proceeds thereof, so far as the same may at any time come

into his hand. It is further ordered, that said petition and

bond be recorded.

[ No. 61. ]

BO?JD to the GENERAL ADMINISTRATOR on committing ADMINISTRATION

to him upon application of a THIRD person.—Code § 1691.

State of Alabama, )

Mobile County. 3

Know all men by these presents, that we,

and , are held and firmly bound unto Franklin

G. Kimball, the general administrator, duly appointed by the

Judge of Probate in and for said county and State, and to

his successors in said office, who may be appointed to admin-

ister upon the estate hereinafter named, in the sum of

dollars, for the faithful payment of which sum, Ave bind our-

selves, our and each of our heirs, executors and administra-

tors, jointly and severally, firmly by these presents. Wit-

ness, our hands and seals, this — day of , 18—

.

The condition of the above obligation is such, that where-

as, administration in and upon the estate of ,

deceased, hath been committed to the said general adminis-

trator upon the application of said , by the Pro-

bate Court of said county: Now, thereforie, if the above

named , shall well and truly pay, or cause to be

paid, such fees and allowances as may be made by said

Court, on such administration, if the property of the estate

is insufficient therefor, then this obligation shall be void,

otherwise to be and remain in full force and effect.

Approved this, the — day of \

, IS—. V ' [sj^'^L.J

, Judge. ) , [SEAL.J
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[ No. 63. ]

PETITION for SPECIAL LETTERS of ADMINISTRATION, under § 1674 of

the Code.

To the Honorable Edwin Rust, Jiidcre of Probate in and for

the County of Mobile :

The petition of A. B., who is over the age of twenty-one

years, and an inhabitant ofthis State, respectfully shows, that

C. D. departed this life in this county, testate (oi', intestate,

as the case may he) two days since, being the fourteenth day

of May, 18—, leaving property in this Stale, of the value of

about ten thousand dollars, and not more, to the best of pe-

titioner's knowledge, information and belief; which property

principally consists of accounts, notes, and drafts, matured

and running to maturity, and which require that some per-

son should be immediately appointed to take charge of, col-

lect and preserve the same, to prevent unnecessary loss and

waste thereof, until such time as letters testamentary (or, of

administration) can be issued indue course of law, (or, state

any facts ichich ivill tend to show that there is necessity, or

propriety in the issuance of special letters.)

And, for as much as your petitioner is interested in said

estate, as one of the next of kin of said (or, as a legatee

mentioned in the will of the—or, as a principal creditor of

the estate of said) decedent, and, therefore, naturally solici-

tous that said estate should be saved from as much loss as

possible, your petitioner prays, that he may be permitted to

take out special letters upon said estate, upon giving the pro-

per bond and security. And as in duty bound, &c.

Subscribed and sworn to, &c. A. B.
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[ No. 63. ]

Grant of LETTERS of ADMINISTRATION AD COLLIGENDUM.—Code § 1676.

A. B., deceased, Estate of, C

Special Administration. \

This day comes C. D. and shows to the Court, by his pe-

tition, on file, and which is verified by his oath, and also by

other evidence, which is satisfactory tothe Court, that he is the

next of kin (or, a legatee mentioned in the will

—

or, a prin-

cipal creditor of the estate of said) decedent, who departed

this life, in this county testate (or, intestate, as the case may
he) two days since ; and that the property of said decedent,

which is located in this county, is so circumstanced (or, of

such a nature) as absolutely to require that some suitable

person shall be immediately appointed to take charge there-

of, and to collect and preserve the same, until such time as

letters in chief shall be issued by the proper, authority, for

the full administration of the aifairs of said testator (or, in-

testate.) And the Court being satisfied that said C. D. is a

suitable person to take charge of said estate for the time be-

ing, and he having given the requisite bond and security in

the premises, which bond has been duly taken and a[)proved

by the Judge of this Court: It is ordered, adjudged and de-

creed, that letters of administration do forthwith issue to

said C. D. upon the estate of the said A. B., authorizing the

collection and preservation of the goods of the deceased, un-

til letters testamentary, or of administration have duly is-

sued. It is further ordered, that said A. B. do make and

return a proper inventory of said estate; and that E. F., G.

H. and I. J. be, and they are hereby appointed to appraise

the same, and that they have notice of this appointment.

It is further ordered, that said petition be recorded.
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[ No. 64. ]

Ordinary PETITION for LETTERS of ADMINISTRATION.

To the Hon. Edwin Rust, Judge of Probate for the County

of Mobile :

The petition of A. B., an inhabitant of this State, and who

is upwards of twenty-one years of age,* respectfully repre-

sents unto your Honor, that C. D. departed this life, intes-

tate, on or about the — day of , 18— , and more than

fifteen days since, (If the applicant comes under the fourth

subdivison of ^ 1668 of the Code, instead of the preceding,

here insert the ivords, said death having been known more

than forty days since) leaving property in this State, to the

best of petitioner's knowledge, information and belief, of

about the value of ten thousand dollars, and not probably

more: That said C. D. was an inhabitant of this county at

the time of his death: (The condition of the intestate, at

the time of his death, or of his property, ichich authorizes

the application to the Probate Court of the county^ where

the petition may be filed, must be stated here, according to

§ 1667 of the Code.) Tiiat your petitioner is the widow

(or, husband, as the case may be, stating one of the condi-

tions to uihich is annexed the right to administer.—See Code

% 1668.) That the heirs and distributees of the estate of

said decedent, as your petitioner is advised and believes,

are as follows, viz: (Here insert the age, as near as possi-

ble, and the name, sex, and residence, and if any of the persons

are of unsound mind, or are married women the fact should be

statedA If there are others, who are stated to have prior

* As to the required age of an administrator, see 17 Ala. E. 126. It is clear

that the requirement as to age, should be the same in the case of an adminis-

trator as in that of an executor.

t This careful statement, as to the heirs and distiibutees, in this connection >

is not required by any special provision of law; but, it is so manifestly proper
that the Court should, in an authentic form, and at the very outset of the ad-

ministration, be put in full possession of the names, ages, sex, residence and
condition of those persons who are most interested in the subject of the peti-

tion, so that they may be communicated with by the Judj^e, or by other per-

sons who may be interested for them, that there can be no doubt as to the

propriety of the Judge always exacting a rigid adherence to the requirements
laid down in the form. In cases where the next of kin apply, this course
would seem to be absolutely necessary, as there may be several, of the same
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claims to administer, proceed here as follows, viz : that said,

naming the person, declined to administer upon said estate,

as will appear by the annexed certificate, and have reques-

ted that your petitioner should be appointed to that trust.)

In consideration of the premises, your petitioner respectful-

ly suggests to your Honor, that he isby law entitled to adminis-

ter said estate, and j)rays your Honor that such steps may
be taken, and such orders and decrees made, as may be

deemed necessary and proper to secure the appointment of

your petitioner to that trust, according to law, and upon his

giving the requisite bond and security. And as in duty, &c.

Subscribed and sworn to, «&c. A. B.

[ No. 65. ]

Order GRANTING LETTERS of ADMINISTRATION and appointing

APPRAISERS, &c.

A. B. deceased, Estate of, )

Letters ofAdministration. )

This day comes C. D. and files his application, in writing

and under oath, praying to be appointed to the administra-

tion of said estate, alleging in his said petition, that he is the

husband (or, wife, or, any other cause which entitles the appli-

cant to administer—See Code % 1668,) of said decedent, who

degree of kiudred, entitled to the administration, in which case, the matter of
preference is submitted to the discretion of the Judge ; (see Code § 1670,
1672) and, unless he is fully informed in the premises, as contemplated by the
form, it is plain that he would not be able to call in the next of kin, or to exer-
cise an enlightened discretion.

If the petition shows that thei-e are other kindred of the same degree, or
that there are any other claims, equal or prior to those of the petitioner, and
that those who have such claims are inhabitants of the State, and are over the age
of twenty-one years, unless such persons relinquish all right, the Judge should
order a citation for them to appear, on a named day, if they see fit, to show
cause why the prayer of the petitioner should not be granted. When, there-

fore, such is the case, the petitioner should, to save time and expense, procure
the consent, according to law, of those who have such right to administer.

—

See Code ^ 1674. The torm of renunciation, used by an executor, (to be
found under the proper head) of his right to execute a will may be referred to,

for aid in drafting such consent, as the purj)Ose sought to be expressed, viz :

renunciation, is the same in the one case as iu the other.



was an inhabitant of this State at the time of her death ; that

she departed this hfe in this county, (or see Code % 1667,)

intestate more than fifteen days since, (if the applicant is

such person as is referred to in subdivision A of ^ 1668 of

the Code in the place of the time last mentioned use the fol-

lowing language, viz: and that her death has been known

more than forty days) leaving property in this State of

about the value of ten thousand dollars, and probably not

more, to the best of petitioner's knowledge, information

and belief; and also showing, in and by said petition, who

are the heirs and next of kin of said deceased and their res-

pective ages, sex, condition and residence, so far as he knows.

And it being shown by evidence, satisfactory to the Court,

that the allegations of said petition are substantially true
;

(If it should appear that there are others having equal or supe-

rior claims to the administration, the applicant should pro-

duce a renunciation ofthe right, and the recital would then pro-

ceed as follows, viz: and it being duly made to ap[)ear to the

Court that said

—

naming them,—have declined to administer

upon said estate,) and saidC. D. having given bond in the sum
of twenty thousand dollars, with E. F. andG. H. as his sureties

therein, which bond, with such securities therein, has been

duly taken and approved, as good and sufficient, by the Judge

of this Court : It is ordered, adjudged and decreed, that said

C. D. be, and he is hereby appointed to administer said es-

tate, and that the proper letters of administration do issue

to him forthwith. It is further ordered, that an appraise-

ment of said estate be made; that I. J., L. M. and O. P.,

be, and they are hereby appointed and authorized to ap-

praise said estate, and that they have due notice of this

appointment. It is further ordered, that said petition be re-

corded.
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[ No. 66. ]

PETITION of ADMINISTRATOR AD COLLIGENDUM for SETTLEMENT of

his ACCOUNTS.—Code § 1679; also, § 1876, et seq.*

State ofAlabama,'} T^ v . ri . ^ -j r-i

Mobile County. \
^'^^^^^ ^«"^'' «^ '^^^ ^°""^y-

To the Hon. Edwin Rust, Judge of said Court:

The petition of C. D., who was heretofore duly appointed

by said Court, as special administrator of the estate of A.

B., deceased, for the collection and preservation of his goods,

&c., respectfully represents unto your Honor, that his au-

thority, as such special administrator, hath now ceased, by

the due appointment, in and by said Court, of John Jones,

to be the administrator in chief in and upon said estate; by

reason whereof, as petitioner is advised, it has become his

duty to render an account, under oath, to said Court, of all

his actings and doings in the premises, and, on demand, to

deliver to the said John Jones all the assets of the deceased,

which may be in his hands : And being ready and anxious to

comply with the law in that behalf, your petitioner herewith

files his accounts, vouchers and all the written evidences he

has, showing the various sums which he has collected on ac-

count of said estate, and from what source each collection

has been realized ; and also showing what amounts have been

expended by the petitioner ; the latter, consisting entirely of

expenses of administration ; money paid for the collection

and preservation of property of the estate ; for taxes assessed

before the death of the deceased, and which it was necessary

to pay ; and for funeral expenses, and expenses of the last

* If the special administrator fails, for one month, to come in, of course ho

may be proceeded against, the same as any other representative, and be forced

to settle under ^ 1876. It is because he can be so forced, that the author has

thought it clear that he has the right to come in and demand a settlement, the

Bame as any other representative, except that his settlement is to be made with

his successor, and not with the heirs, as parties.

11



sickness of the deceased ; for all of which expenditures, your

petitioner prays an allowance.

—

(Code § 1876.)

Your petitioner further states, that the slave Bill, mention-

ed in his inventory of said estate, which is on file, has sick-

ened and died since his administration, and without any fault

or negligence on the part of your petitioner.

Your petitioner states, that he is ready, on demand, to de-

liver to the said John Jones all the assets of the deceased,

which may have come into his hands at any time, save and

excepting the said boy Bill.

Your petitioner prays, that a day may be set for making

settlement of his said accounts, and that said Jones may

have due notice of the time so set, in order that he may con-

test such settlement, if he shall think proper, and so that

your petitioner may be duly discharged. And as in duty

bound, &c. C. D.

Subscribed and sworn to, &c.
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i No. 68. ]

ORDER setting day for SETTLEMENT of ACCOUNTS of SPECIAL ADMIN-

ISTRATOR, and that Administrator in chief have notice.

A. B., deceased, Estate of, )

As to Special Administrator. 5

Tills day comes C. D., wlio was lieretofore duly appointed

by tliis Court to be the special administrator of said estate,

and for tlie collection and preservation thereof, and files his

statements, accounts, vouchers and evidences, and prays a

settlement of the same, and that John Jones, the present ad-

n)inistrator in chief upon said estate, may have notice of the

day set for such settlement. And the Court having exam-

ined, stated and reported said account for settlement : It is

ordered, that the — day of , 18— , be set for making

such settlement, and that John Jones, the present adminis-

trator, have notice by citation,* to be personally served on

him, of the filing of said statement, account, &-c., and of the

time set for the said settlement.

[ No. 69. ]

DECREE on the ACCOUNT of a Special ADMINISTRATOR, and JUDGMENT

for balance in favor of his successor.

A. B., deceased, Estate of, )

Special Administrator^ s Accounts, ^c. )

This being the day set for making a final settlement of

the accounts of C. D., as special administrator of said es-

tate, now comes the said C. D. and moves the Court to pro-

ceed with such settlement; and it being shown to the satia-

tion of the Court, that John Jones, the present administrator

of said estate, hath had due notice, in all respects as required

by the order of this Court entered on the — day of ,

* The citation in this case would be as follows, viz : to show cause, if any there
be, why the amounts of C. D., as admiuistrator ad colligendum, of the estate

of A. B., deceased, should not be finally passed and allowed, as the same have
been heretofore examined, stated and reported by the Court for final settle-

tnent., now remnining on file.
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18— , the Court proceeds with such settlement. Whereupon,

it appearing to the Court, by due proof, that Bill, a male

slave, heretofore the property of said estate, hath departed

this life, during the administration of the said C. D., but

without any fault on his part, and that all other assets of

said deceased, mentioned in the inventory filed by the said

C. D., as such administrator, or which have been otherwise

shown to have come into his hands at any time, have been,

by him, on demand, promptly delivered to the said Jones

:

And it also appearing by due proof to the Court, that the

said C. D. hath received of the assets of said estate, the sum

of eighteen hundred and seven and nineteen one-hundredths

dollars in money, and that he has justly and properly ex-

pended, in and about his said administration, and in liqui-

dation of the other preferred claims, in their proper order,

for all of which expenditures the proper vouchers are on

file,—the sum of two hundred and forty-seven and fifty-two

one-hundredths dollars, which now leaves in his hands, in

money, the sum of fifteen hnndred and fifty-nine and sixty-

seven one-hundredths dollars : It is ordered and decreed,

that said account as herein above stated be, and the same is

hereby passed and allowed ; and that the said C. D. is not

chargeable with the value of said slave Bill, or any part

thereof.

On motion of said Jones, it is further ordered, that said

C. D. do pay to said Jones the said sum or balance of fifteen

hundred and fifty-nine and sixty-seven one-hundredths dol-

lars, within five days from this day, or that execution issue

therefor in favor of said Jones, as such administrator, and

against the said C. D.



[ No. 70. ]

PETITION of ADMINISTRATOR GliNERAL for FEES and ALLOWANCES, to

be made by the Court, to be collected from the BONDSMEN upon whose

application he was APPOLNTED.—Code § 1691.

State ofAlabama, )

Mobile County. )

To the Hon. Edwin Rust, Judge of the Probate Court of

said (Jounty

:

The petition of E. F., the general administrator for said

county, respectfully showeth unto your Honor, that on the

— day of , 18— , upon the application of A. B., letters

of administration upon the estate of C. D., deceased, were

duly issued to him, in and by the order and decree of said

Court, authorizing him to administer, in his said official ca-

pacity, in the affairs of said estate, only so far, however,

as pertained to a foreclosure suit, then to be brought by said

A. B., as the mortgagee of four negroes, in a mortgage

made by the deceased in his lifetime, against G. H., who

became the purchaser of said negroes, and your petitioner,

as such representative of the said decedent.

Your petitioner further states, that the said object of his

administration has been accomplished, said foreclosure hav-

ing been effected, and the negroes sold, and the costs of said

suit having been paid.

Your petitioner further states, that when said administra-

tion was committed to him, upon said application, said A.

B. entered into bond with L. M. as his security therein, the

condition of which bond is, that it shall be void in case said

A. B. pays the fees and allowances which may be made, on

said administration, by said Probate Court, if the property

of the estate is insufficient therefor, otherwise to be in full

force and effect.

Your petitioner further states, that no property of said

estate, in this State, has ever come to his knowledge or
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possession ; that he knows of no cause or reason why his ad-

ministration should be longer continued or a more general

one granted, and, therefore, he now resigns his said trust,

and prays your Honor for a reasonable allowance for his

trouble, risk and responsibility, (Code ^ 1825) to be paid,

together with the fees and expenses of his said administra-

tion, by the said A. B. the principal in said bond, and L. M.

his security.

Wherefore, your petitioner prays your Honor, to set a day

to hear this, his petition, and that the said A. B. and L. M,

may be duly cited to show cause, if any they may have, why

they should not be required, by the decree of said Court, to

pay such fees and allowances as may be made in the premi-

ses, by said Court, according to the said condition of said

bond. And as in duty bound, &.c. E. F.

Subscribed and sworn to, &c.

.]

[ No. 71. ]

ORDER SETTING DAY to hear petition of GENERAL ADMINISTRATOR for

aa ALLOWANCE and FEES to be paid by Ms BONDSMEN.

C. D., deceased, Estate of,

As to allowance to Administrator.

E. F., the administrator general of this county, having

been heretofore appointed, upon the application of A. B.,

and authorized by this Court, for a special purpose, to ad-

minister upon said estate, the said E. F. now comes and files

his petition, under oath, in which he alleges, among other

things, that the object of his administration has been com-

pleted ; that no property of said estate in this State, has ever

come to his knowledge or possession ; that he knows of no

reason why his administration should be longer continued,

nor why a more general administration shoidd be authorized,

and therefore resigns his said trust, and prays an allowance to



him, as such administrator, to be decreed by this Court to

be paid, together with the fees attendant upon his adminis-

tration, by said A. B. the principal, and L. M. the security

in the bond given for that purpose at the time of the grant

of said letters, in accordance with the provisions of section

1691 of the Code of Alabama : It is therefore ordered, that

the matter of said petition be set for hearing on the — day

of , 18— , and that said A. B. and L. M. be notified of

the filing of said petition, of the said day set for hearing the

same, and required to show cause, if any they have, why the

said prayer of the petitioner should not be granted.

Citation upon the foregoing Order.— The citation would be, "to cite

A. B. and L. M., as the obligors in a bond payable to E. F. the administra-

tor general of this county, as special administrator of the estate of C. D., de-

ceased,"

—

and icould require them—"to show cause, if any they have, why the

fees of said E. F. incurred by him as special administrator of the estate of C.

D., deceased, should not be taxed and assessed, by the Court, with a reasona-

ble allowance to him for his trouble, risk and responsibility as such administra-

tor, and be then decreed, by the judgment of said Court, to be paid by them,
the said A. B. and L. M. in accordance with the condition of said bond, and
prayer of the petition now on file."

[ No. 73. ]

ORDER making allowance to ADMINISTRATOR GENERAL and for FEES,

to be paid by BONDSMEN when the property of tlie Estate is insuffi-

cient therefor.

C. D., deceased, Estate of, >

Allowance, &fc. to Administrator. )

This being the day appointed, by an order of Court, en-

tered on the — day of ,
18— , in this estate, to hear and

determine upon the petition of E. F. the general adminis-

trator of this county, filed by him as special administrator of

said estate, now comes the said E. F. and moves the Court

to proceed with the hearing of said petition, and also comes

A. B. and L. M., (or, if they do not appear, proceed as fol-

lows, viz: and it appearing to the Court, from an inspection

of the papers on file, that A. B. and L. M. have had due

notice, by citation personally served on each of them, of the
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filing of said petition, and that the same was tliis day to be

heard and determined by the Court,) and the Court there-

upon proceeds to iiear the matter of said petition. And it

appearing to the satisfaction of the Court, from competent

evidence, that said E. F. was appointed by this Court to

sucIj administration, upon the application of said A. B., that

said A. B., when the letters of administration were granted

to said E. F., gave bond in the sum of two hundred dollars,

with the said L. M. as the security therein, which bond was

duly approved by the Judge of this Court, and is now on

file, and is to be void upon the condition, that said A. B.

shall pay the fees and allowances which may be made by this

Court, on said administration, if the property of the estate is

insufficient therefor, and otherwise is to remain in full force

and effect; and the Court being farther satisfied from the evi-

dence, that the property of said estate is totally insufficient

to pay such fees and allowances as may be ascertained and

made by the Court, on said administration, or any part there-

of. And the Court having also heard proof as to the trouble,

risk and responsibility, and as to the actual and proper expen-

ses of said E. F. in and about said administration, is of opinion

that the sum of fifty dollars is no more than a fair and just

compensation to be allowed him in that behalf; and that

said A. B. and L. M., by reason of the said condition of said

bond, and of said proof, are liable and obligated to pay the

same, together with all costs due the officers of this Court,

on account of said administration: It is ordered, adjudged

and decreed, that said E. F. do have and recover, in the pre-

mises, of and from said A. B., and L. M. the said sum of fifty-

dollars, to be levied of the goods and chattels, lands and tene-

ments of said A. B. and L. M. It is further ordered, that

the said A. B. and L. M. do pay the officers of this Court

for fees due, on account of said administration, the sum of

fourteen twenty-two one-hundredths dollars. It is further

ordered, that executions issue to collect said several sums of

money, unless the same shall be paid within twenty days

fix)m thi9 day> 12



[ No. 73. ]

PETITION for AUTHORITY to KEEP THE EWATE TOGETHER, by EX-

ECUTOR or ADMINISTRATOR.—Code § 1902.

State of Alabama^ ? r> i * /^ ,. c -a t-^

7ir 7 -7 /-t ^ i 1 robate Court ot said County.
31obUe County. )

•'

To the Hon. Edwin Rust, Judge of said Court

:

The petition of John Jonte, res|)ectfully shows unto your

Honor, that it is now eighteen months (or am/ other period)

since he qualified, in said Court, as the administrator of the

estate of the late WiHiam Wall, deceased ; that during his

said administration he has heen active in the endeavor to

collect in the assets for the purpose of paying the debts of

said estate, and intending to make as early a close of his said

administration as possible; and your petitioner now reports

that he has collected all the debts due the estate, except one

for fifteen thousand dollars due from one Oliver Pinch, who

refuses to pay the same, but who is willing, and your peti-

tioner thinks is able to give him ample security for the larger

portion of the debt, if he can obtain an extension of the time

for payment. Your petitioner further states, that, as the

claim now stands, he does not believe it can be collected

without loss, and is of opinion that it will become his duty

to apply to your Honor, under the statute in such case made,

for leave to make a compromise of the same, and to grant

an extension of the time of payment, in accordance with the

wish of said Pinch. And, in the event that your Honor

should adjudge it for the interest of said estate, to authorize

such a compromise, it would then become impossible to settle

said estate for several years.

Your petitioner further states, that there is a debt for ten

thousand dollars, due from the estate to one Allen Gride,

which will mature and become due on the tenth day of July,

1860, of which debt the said Gride refuses to receive pay-

ment, unless the full amount be paid without any deductions

for interest. Your petitioner further states, that, in his



opinion, there is no necessity for an immediate division of

said estate, but, on the contrary, says that the heirs of said

estate are minors, who would have to be put under guar-

dians, whose manaiiement, of each separate estate, would

amount to but a trifle less than what it now costs to manage

the whole together. Your petitioner further states, that he

thinks he can show that said estate can be made much more

profitable, if kept together, than it can be if the same is now

distributed.

Wherefore, your petitioner prays, that he may be permit-

ted to verify the allegations in this, his petition, contained,

by proof, to be made in such manner as your Honor shall

direct and appoint, and that thereupon your Honor will be

pleased to order and authorize your petitioner to keep said

estate together until the twenty-third day of November,

1861, that being the time when James Wall, the eldest son

and heir of said decedent, will attain his majority ;* and that

your Honor will be pleased to enter such orders and decrees

in the premises, as may be necessary or proper to carry into

effect the object of your petitioner. And as in duty bound,

&,c. John Jonte.

Subscribed and sworn to, &c.

[ No. 74. ]

ORDER AUTnORIZOG ADMINISTRATOR or EXECUTOR to keep an ESTATE
together.

William Wall, deceased. Estate of,

Leave to keep it together.

This day came John Jonte, the administrator of said es-

tate, and files his application in writing, and under oath,

asking for authority to keep said estate together, until No-

vember twenty-third, 1861 ; that being the day when James

* It would hardly be proper, unless the case made by the petition were very
special, for a Judore to order an estate to be kept together beyond the period
when the oldest minor heir shall attain majority. Then, the adult consenting,
it might be kept together until the next in years shall become of age, and so
on as long as it may be shown to be proper.



Wall, the oldest son, and one of the distributees of said es-

tate, will attain his majority. And, proof having been sub-

mitted to the Court, in support of the allegations of said pe-

tition, which fully shows, to the satisfaction of the Court, that

the statements in such petition are true; that distribution

can not now be made without detriment to said estate ; that it

will really be for the interest of the distributees that the jirayer

of said applicant should be granted, and that there is no pre-

sent necessity for a division of said estate : It is ordered, ad-

judged and decreed, that said John Jonte, as such adminis-

trator, be, and he is hereby authorized to keep together, the

real and personal property belonging to the estate of said

William Wall, deceased, until the twenty-third day of No-

vember, 1861, to be cared for and managed, in the mean-

time, by said administrator, as the law permits and requires

in such cases.

It is further ordered, that said application, filed in this

proceeding, be recorded.

na, )

^ 5

t No. 75. ]

PETITION to INVEST ACCUMULATIONS of an ESTATF, under tk fourth

clause of llie first seclion of au Act passed in ISal-'S, Pamphlet Acls,

page 86.

State of Alabama,
Mobile County.

To the Honorable Edwin Rust, Judge of Probate of said

County

:

The petition of John Jonte, administrator of the estate of

W^illiam Wall, deceased, respectAdly shows unto your Honor,

that, by a decree of said Court, rendered on the — day of

, 18— , he was authorized to keep together, the real

and personal property of said estate, until November twenty-

third, 1861. Your petitioner further shows unto your Honor,

that since such authority, as aforesaid, was granted to him,

the brick building, occupied as a store, being No. —, on



m
Water street, in the city of Mobile, has been consumed by

fire ; that said number is a good location, and one which has

hitherto brought, and which, in the future, will be likely to

command a high rent, with choice tenants, provided the edi-

fice shall be rebuilt ; and that if said lot is permitted to re-

main vacant, it will be an actual expense to said estate, in-

stead of bringing in a good income.

Your petitioner further states, that said building was in-

sured for the sum of seven thousand dollars, at the time it

was so burned ; that said insurance money has been duly

paid to him, so that petitioner now says, he has, accumulated

in his hands, the sum often thousand dollars, in money, be-

longing to said estate, not required, as petitioner feels well

assured, for the use of the estate.

Your petitioner further states, that if said money shall be

expended in such rebuilding, the money thus reinvested will

realize more to the estate than if laid out or invested in any

other way; and that it will be to the interest of said estate,

and of those ultimately to receive the same, that said money

should be thus invested.*

All which allegations being duly proved, by such testimo-

ny, and in such manner, as your Honor shall require, your

petitioner prays your Honor, to order said moneys to be in-

vested in real estate, by the purchase and rebuilding of the

store, on the premises aforesaid. And as in duty bound, &c.

John Jonte.
Subscribed and sworn to, &,c.

* Here state, with particularity, the names, ages, residences and conditions
of the heirs, respective]}'. For a precedent, as to his heirs, see the petition for
the sale of land to pay debts.



[ No. 76. ]

ORDER SETTING DAT to hear Petilioii to invest ACCDIULATIOXS of an

ESTATE.

William Wall, deceased, )

Estate of. )

This day comes Jolin Jonte, administrator of said estate,

and who has been autliorized, by a former decree of this

Court, to keep said estate together for a term of time not

yet elapsed, and files his petition, in writing, and under oath,

for an order to invest the money of said estate which has

now accumulated in his hands, in real estate, by the pur-

chase or rebuildino- of a certain store, belonwing to said es-

tate, which has recently been destroyed by fire ; and alleging

in said application that said money will not be required for

the use of said estate ; that if said store is not so purchased

or rebuilt, said property will be an actual expense, instead

of a source of income to said estate ; thai if said store is

replaced, as prayed for, the money thus invested will realize

more to the estate than if laid out or invested in any other

way; and, that it will be to the interest of the estate, and to

the interest of those ultimately to receive the same, that

said money should be thus invested ; and it appearing to the

Court, that the heirs at law of said deceased

—

(Here state

the names, ^c., of the various heirs, precisely as the same oc-

cur in the jiefition.) It is ordered, adjudged and decreed, by

the Court, that said petition be set down for a hearing on

the — day of , 18— , (not less than forty days distant,)

and that notice of said petition, and of this order, be given by

service of citation, <fcc.

—

( here follow the form of the order set-

ting day to hear petition for the sale of land to pay debts, ex-

cept, that in cases where notice to parties in interest is to he

sent out of the State, yon will say, and by sending said paper
—meaning the paper containing the advertisement—by mail,

post paid, containing said publication, with black lines drawn

around the notice, within five days from this day, directed to



-—the minor, if over fourteen, if under fourteen then to—A. B.,

nt , in the State of , lie being- the person who

has the charge of said minor, re(|uiring said parties, so

served and notified, to appear and answer said petition.*

[ No. 77. ]

ORDER aulhorizing I.WE.STHEM of ACCUMULATED MONEY of an Estate

to be kept togellier.

William Wall, deceased, Estate of.

Order fur Investment.

This being the day appointed by this Court, more than

forty days since, for hearing the petition of John Jonte,

administrator of said estate, and who has been authorized

by a former decree to keep said estate together until Novem-
ber twenty-third, 1861, for an order to invest the money of

said estate, which has now accumulated in his hands, in real

estate, in the rebuilding or purchase of a store, for said es-

tate, in the place and location of the one upon the premises

described in said petition, which was the property of said es-

tate, when it was recently destroyed by fire ; now comes the

said administrator, and moves the Court, that his said peti-

tion be granted, and also comes George VV. Bond, who was

heretofore ap[)ointed by this Court to be the guardian ad litem

for (naming the minors, or persons of unsound mind,) minors

and children of said deceased, who is not of kin to said peti-

tioner, and who has filed an answer in writing, denying the

allegations of said petition. And it appearing, by due proof

to the Court, that due notice of said petition, and of the

time and place of hearing the same, has been given to all

persons named in said petition, and who are interested in

this proceeding, in all respects as required by law, and in

* As soon as citations liave been served and the four weeks publication has

elapsed, the Court should appoint a guardian ad litem, see act sec. 4. For form

see appointment for minors on proceeding to probate a will, being careful how-
ever, to state in the order of appointmeot that the guardian ad litem is not of

ma to tlie petitioQer.
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strict accordance with the former orders of Court, entered

in this proceediiii^ ; and the allegations contained in said pe-

tition having been proven, to the satisfaction of the Court,

by the testiui<»ny of A. B. and C. D., who are " creditable"

persons, and disinterested witnesses in this cause; and

whose testimony has been taken, as in Chancery cases,

and filed with the papers in this case: It is therefore

ordered, adjudged and decreed by the Court, that said

administrator be, and he is hereby authorized and direct-

ed to invest the said money of said estate, or so much

thereof as may be required for the purpose, as designated in

his said petition, in the rebuilding or purchase of a store for

said estate, in the place and location of the one which was

recently destroyed by fire, situated at No. — , on Water

street, in the city of Mobile, and that he have said property

rebuilt and replaced in a substantial and economical man-

ner, and make report to this Court liow he has executed this

decree, at as early a day as possible. It is further ordered,

that said administrator pay the costs of this proceeding out

of the effects of said deceased ; and that said petition, togeth-

er with said testimony, and all other papers and writings on

file, relating to this proceeding, be recorded.

[ No. 78. ]

REPORT of an Administrator showing an INVESTMENT, &c.

State of Alabama, )

'•3Mobile County.

To the Hon. Edwin Rust, .fudge of the Probate Court in

and for said Coimty and State:

John Jonte, the administrator of the estate of William

Wall, deceased, who was, by the order and decree of this

Court, made and entered on the — day of ,
18— , duly

authorized to invest certain moneys of said estate, which had,

before that day, accumulated in bis bands, in the rebuilding



or purchase of a store, at No. — , Water street, in the city of

Mobile, in place of the one which had belonged to said estate,

and which had then recently been destroyed by fire, having

complied with the terms of said order and decree, by pur-

chasin<r the rebuilding of said store, in as economical a man-

neras was compatible with the erection of a substantial and

durable edifice, now herewith files, for the inspection and

judgment of your Honor, a statement or account showing all

the items of disbursements, by him, for and on account of

such investment; from which account it will be seen that

said investment amounts, in the aggregate, to the sum of

nine thousand dollars—the vouchers for which expenditures,

will be produced and filed with your Honor, for proof and

allowance, at the next annual settlement of said estate.

All of which is respectfully submitted to your Honor for

examination, and so that the same may be recorded.

John Jonte.

Subscribed and sworn to, &c.

[ No. 79. ]

ENTRY ORDERING RECORD of the REPORT of INVESTMENT by an

Administrator.

William Wall, deceased^

Estate of.

This day catne John Jonte, and filed his report, in writing,

and under oath, setting forth that he has complied with the

decree of this Court, made on the — day of ,
18— , as

to the investment of certain money of said estate ; and said

report having been examined by the Court, and being found

apparently correct: It is ordered, that the same be filed and

recorded, and that the items of the account, accompanying

said report, remain open for future proof and further inves-

tigation.

13



[ No. 80. ]

PETITION for leaie to COMPROMISE CLAIM.—See Pamphlet Acts session

18§3-'§6, No. n, page 19.

State of Alabama^ ?r>u*r^ ..r-ji^ *

71 r 1-7 i-i y > Probate Court of said County.
Mobile County. )

-^

To the Hon. Edwin Rust, Judge of said Court

:

The petition of John Jones, who is the administrator of

the estate (or, executor of the last will and testament) of

Richard Jones, deceased, respectfully shows : That said es-

tate has a debt or claim, supposed by petitioner to be due to

it from John Johnston, for the sum of dollars, which

petitioner verily believes should be classed as bad, (or, doubt-

ful, as the case may he,) because the same is barred by the

statute of limitations : (or, the witnesses by whom only the

same can be proved are dead

—

or, gone to parts unknown

—

or, is not susceptible of definite legal proof

—

or from any oth-

er cause.) That petitioner believes he can compromise said

claim, if authority should be granted to him for that purpose,

for the sum of about dollars, which he considers would

be fair and equitable ; and petitioner further states, that it will

be to the interest of said estate, as he verily believes, that

said claim should be so compromised and settled.

In consideration of all which, and of the proofs to be sub-

mitted to the Court, in the premises, at such time as may be

appointed by your Honor for the hearing of this application,

your petitioner prays that such orders and decrees niay be

made, and such proceedings had as may be necessary and

proper to authorize him to settle or compromise said claim

according to law. And as in duty bound, &c.

John Jones.
Subscribed and sworn to, &c.



[ No. <S1. ]

ORDER SETTING DAY for HEARING Petition for leave to COMPROMISE

CLAIM,

Richard Jones, deceased. Estate of,
")

As to Compromise. )

This day came Joiin Jones, administrator of tiie estate

(or, administrator with the will annexed

—

or, administrator

de bonis non—or, executor of the last will and testament) of

said deceased, and whose letters were granted by this Court,

and filed liis application in writing and under oath, setting

forth, among other things, that said estate has a claim or

debt supposed by him to be due to it from John Johnston, for

the sum of dollars, which petitioner verily beheves

should be classed as bad, (or, doubtful, as the case may be,)

because the same is (here set out the fact or facts alleged in

the petition.) That he believes he can settle and compro-

mise the same, if authority should be granted to him for that

purpose, for about dollars, which he considers would

be fair and equitable, and, verily believes, would be to the

interest of the estate ; and praying that such proceedings

may be had as may be necessary and proper to authorize

him to compromise or settle said claim : It is therefore or-

dered by the Court, that the matter of said appUcation be

set for a hearing on the — day of , 18— , and that no-

tice of the same, and of this order, be given, by publication,

for three successive weeks, in the , a nevvpaper pub-

lished in this county.
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[ No. 83. ]

FORM of NOTICE to be published, or posted, as the law directs.

Richard Jones, deceased, ^ This day came John Jones, ad-

Estate of, ) ministrator of said estate, and

filed his application for an order authorizing him to compro-

mise and settle a claim held by said estate against John

Johnston, in accordance with the provisions of an act of the

Legislature of Alabama, approved February 1st, 1856: It

is ordered, that the — day of , 18— , be appointed a

day for hearing the matter of said application, at which time

parties in interest can appear and contest the same if they

think proper.

Edwin Rust, Judge.

[ No. 83. ]

FINAL ORDER granting leave to COMPROMISE.

Richard Jones, deceased, Estate of, )

Order to Compromise. )

This being the day appointed by the former order of this

Court, made and entered on the — day of , 18— , for

hearing the application of John Jones, filed in this Court by

him, as administrator of said estate, praying for leave to

compromise or settle a certain claim or debt, supposed by

him to be due to said estate from John Johnston, mentioned

and described in said application and in said former order

;

now comes the said administrator, and moves the Court that

said application be granted. And it appearing to the satis-

faction of the Court, from the proofs now made and submit-

ted, that notice of said application, and of the time of this

hearing, has been given, in all respects as required by said

former order: That said claim is bad, (or, doubtfid, as the

case may he,) by reason of the fact that the same is (here

state the fact or facts proven, as nearly in the language of the
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petition as the testimony will admit)—that anid administrator

(or, executor) can obtain, in compromise of said claim, the

sum of dollars, and probably not more, and that it

will be to the interest of said estate to have said claim com-

promised and settled for that sum : It is ordered, adjudged

and decreed by the Court, that said application be, and the

same hereby is granted, and the said administrator (or ex-

ecutor) is hereby authorized and emj)o\vercd to settle or

compromise said claim for the said sum of dollars
;

and, upon the payment of said sum, to give a full discharge

and acquittance of and for the same: It is further ordered,

that said administrator (or, executor) pay the costs of this

proceeding out of the funds of said estate.

[ No. 84. ]

PETITION to sell PERISHIBLE or WASTING PROPERTY, under Act of

1833-'4.—See Pamphlet Acts, page 45-'(j.

State of Alabama, )

Mobile County. \

To the Honorable Edwin Rust, Judge of Probate of said

County

:

The petition of John Jones, respectfully showeth unto your

Honor, that he was duly appointed by this honorable Court to

the administrationof the estate of Richard Rich, deceased, on

the tenth instant; and that he immediately proceeded to ex-

amine, and to take possession of the assets of said estate, and

that he has had the same inventoried, appraised and return-

ed to this Court, as the law directs, (or, if the inventory and
appraisement ham not been returned, state the fact, and the

cause why—such as the ivant of sufficient time—or, any other

reason, and state that the articles to he sold will be appraised

before the day which may be fixed for the sale,) in the course

of which examination the petitioner found that said estate

was possessed of^(here state the denomination and character

of the property

)

—which property is of a perishable nature

—



102

(or, is liable to waste) in this, that

—

(here state the situation

of the property, or the facts relied upon as grounds or reasons

for the sale, and going to show that said property is perish-

able, or liable to icaste.)

In consideration of all which yonr petitioner states, that

it is manifest that it will be " beneficial to the interests" of

said estate to have said property sold at as early a day as

possible.

Wherefore, your petitioner prays your Honor, to take cog-

nizance of the sulyect matter of this petition, and to order

the sale of said property, and that said sale may be n)ade at

as early a day as possible, inasmuch as the said property is

perishing (or, wasting) every day, to the detriment and loss

of said estate.

Your petitioner would respectfully suggest to your Honor,

inasmuch as said property is not of any great value, and be-

cause the same will have to be sold in small quantities, to

suit purchasers, that it would be best that the same should

be ordered to be sold for cash.* And as in duty bound, &,c.

JOHX Jo.\ES.

Subscribed and sworn to, &;c.

[ Xo. 85. ]

ORDER for Ihe Sale of PROPERTY liable to WASTE, or perishable.—See

Acts 18d:3-'4, page 45-'6, Code § 167S.

Richard Rich, deceased, Estate of.

For the sale ofperishable (or, wasting) property.

This day came John Jones, administrator of said estate,

and filed his petition, in writing and under oath, praying for

an order to sell (state what the property is, ^-c.) upon the

* Of course, the statements and suggestions, contained in this paragraph, must
be varied to suit each case. Indeed, the whole of the foregoing petition can

only be considered as in the light of suggestions as to the proper mode of pro-

ceeding necessary to obtain an order for the sale of property which is wasting,

or of a perishable nature. This form, and the next succeeding order, will an

Bwer for any proceeding under o 1678 of the Code, except that under this latter

provision the sale must be advertised for the same length of time as other sales

of personal property.



103

ground that the same is perishable
;
(or, is liable to waste,)

and the Court having read said petition, and heard the

proof adduced in support thereof, and being satisfied that

said petition is fully sustained by the said evidence, and that

said property is perishable, (or, liable to waste,) and that it

will be "beneficial to the interests" of said estate that the

same should be sold, and at as early a day as may be, in ac-

cordance with the prayer of said petition, (and after the same
shall have been appraised, if not already appraised:) It is

ordered and decreed, that said property be put up and sold,

in front of the Court house in this county, in such lots and

parcels as said administrator may think most advisable, and

at auction, to the highest bidder for cash, after said adminis-

trator shall have first given ten days noticeof the time, place

and terms of the sale, together with a description of the pro-

perty, in the , a newspaper published in said county.

It is further ordered, that said administrator, with all conve-

nient speed, and within sixty days from said sale, do make
report, under oath, to this Court of his account of such sale,

and how he has executed this decree. It is further ordered,

that said petition be recorded.

[ No. 86. ]

REPORT of the ACCOUNT of SALES of PERSONAL PROPERTY, sold as

PERISHABLE, or as being liable to WASTE.

Stale ofAlabama, )

Mobile County. 3

To the Hon. Edwin Rust, Judge of the Court of Probate

of said (younty

:

The undersigned, the administrator of the estate of Rich-

ard Rich, deceased, begs leave to report to your Honor,

that on the — day of ,
18— , he proceeded and sold the

articles, hereinafter enumerated, at auction, in front of the

Court house, to the highest bidder and for cash, after having
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first given ten days notice of the time, place and terms ©f

the sale, together with a description of the property in the

, a newspaper pubhshed in this county, viz

:

Article sold.

The horse of the deceased,

To whom.

John Doe,

*Ap'd value.

$100 00

Ara't of sale.

$110 00

The undersigned further states, that said sale was, in all

respects, regular, and was fairly conducted, and that the

foregoing is a true and com[)lete account thereof.

John Jones.

Subscribed and sworn to. Sec.

[ No. 87. ]

ORDER lo RECORD ACCOUNT of SALES.

Richard Rich, deceased, Estate of, )

Account of Sales. )

This day came John Jones and filed his account of the

sale of the perishable (or, wasting) property of said estate,

which was ordered to be sold by a decree of this Court,

made and entered on the — day of ,
18— , and the said

account being duly sworn to, and having been inspected by

the Court : It is now ordered, that the same be recorded

for future reference.

* The appraisement valuation ought to be stated, as a part of every account of

the sale of personal property. It is only by such comparison that the Court
can get at a correct idea of the character of the sale made, or whether the arti-

cles sold for a fair price.
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*-. . [ No. 88. ]

APPLICATION for AN ORDER to SELL CROP at private sale.—Code §

17aO and 1900.

State ofAlabama, )

Mobile County. )

To the Hon. Edwin Rust, Judge of the Court of Probate

for said County:

The petition of Ephraiin Twist, the administrator of the

estate fo?*, executor ofthe will) of Jonathan Twist, deceased,

respectfully shows unto your Honor, that the slaves of the

said Jonathan, were employed in making a crop by the de-

cedent, and were continued, by petitioner, upon the planta-

tion which was in possession of the decedent, at the time of

his death, until the last day of December, following said death,

for the purpose of making and gathering said crop.

Your petitioner further states, that said crop has been

made and gathered, and is now on hand ready to be sold, and

prays your Honor for an order authorizing a disposition of

the same by petitioner at private sale. And as in duty

bound, &c. E. Twist.

Subscribed and sworn to, &c.

If the crop should be ou hand at the time of the death of the party, the order

would be granted, the same as under the state of facts supposed by the frame

of the foregoing petition. The form, in such cases, would, of course, vary from

the above to suit the different facts, but the prayer would be the same.

[ No. 89. ]

ORDER authorizing SALE of CROP by the Representative at PRIVATE

SALE.—See Code § mi,

Jonathan Twist, deceased, Estate of, \
Order to sell Crop. 5

This day came Ephraim Twist, administrator of said es-

tate, and filed his application in writing, and under oath,

praying an order of Court to sell the crop of said estate,

now on hand ; and the Court having heard and considered

14
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said petition: It is ordered and decreed, that said adminis-

trator proceed and sell said crop at private sale, in such

manner as may be best for the interests of said estate, and

that he make and file an account of such sale, on oath, with-

in sixty days after sale. It is further ordered, that said ap-

plication be recorded.

[ No. 90. ]

REPORT of SALE of CROP by Representative—Code § 1753.

State ofAlabama y )

Mobile County. 5

To the Hon. Edwin Rust, Judge of the Court of Probate

for said (/ounty

:

Ephraim Twist, administrator of the estate of Jonathan

Twist, deceased, respectfully reports unto your Honor that

the following is a correct account of his sale of the crop be-

longing to said estate, as sold under the order of Court en-

tered by your Honor in said estate, on the — day of
,

18— , and prays that said account may be filed and recorded.

The form of such an account would be that cf an ordinary account current.

[ No. 91. ]

ORDER to RECORD ACCOUNT of Sales of CROP.

Jonathan Ticistj deceased, Estate of, )

Account Sales of Crop. )

This day came Ephraim Twist, and reported, under oath,

his account of the sales of the crop of said estate, made un-

der the order of Court, dated the — day of , 18— , that

the same may be recorded ; from which account it appears,

that the gross sum for which said crop was sold was

dollars, against which appears to be charged the sum of

—- dollars, as expenses incident to the sale : It is ordered,

that said account of said sale, be recorded for future refer-

ence and examination.
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[ No. 93. ]

PETITION to SELL PERSONAL PROPERTY, other tlmn NEGROES, for the

PAYMENT of DEBTS.—Code § 17H, et seq.

State of Alabama, >

Mobile County. )

To the Honorable Edwin Rust, Judge of the Court of Pro-

bate in and for said County :

Your petitioner, Ejihraim Twist, the administrator in this

Court, of the estate (or, the executor of the will) of Jona-

than Twist, deceased, respectfully shows unto your Honor,

that an amount of claims, largely more than sufficient to ab-

sorb all the ready money left by the deceased, the sum of

which money is shown by the inventory on file, have already

been presented for payment against his estate, most of

which claims petitioner believes to be valid—an exhibit of

the amount and character of which petitioner is ready to

make and prove at such time and in such manner as your

Honor shall require and direct.

In view of all which, (if there is a will, here insert these

words, viz: and inasmuch as the will of said testator does

not confer any power to sell the personal property for that

purpose,) your petitioner avers that it is necessary that your

Honor should grant an order to sell all of the personal pro-

perty (other than negroes, if there are negroes) mentioned

in the inventory on file, (or, to sell the personal property

hereinafter set forth, viz:— here specify it— or, all the per-

sonal property set forth in the list, or schedule thereof,

which is hereto attached, as part of this petition, and marked

exhibit A,) for the payment of the debts of the deceased,

and therefore prays your Honor to hear this, his petition in

that behalf, and the proofs to be submitted in support there-

of, so that such order may be granted in accordance with

law in such cases, and as the necessities of said estate now
require.

Your petitioner further prays, that such sale may be made
for cash. And as in duty bound, &c.

EPHRAI3I Twist.
Subscribed and sworn tOj &.c.

^
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C No. 93. ]

ORDER for the SALE of PERSONAL PROPERTY other than Slaies, io pay

DEBTS.—Code § 1746.

Jonathan Twist, deceased, Estate of, 7

Order to sell personal jjroperiy. )

This day came Ephraim Twist, the administrator of said

estate, and filed his petition in writing and under oath, pray-

ing for an order to sell (here carefidly describe and enumerate

the property to he sold) upon the ground that such sale is ne-

cessary to pay the debts of said estate. And the Court

having heard said petition and being now fully satisfied,

from the testimony submitted in the premises, that such sale

is necessary for the purpose aforesaid : It is ordered, ad-

judged and decreed, that said projierty be sold by said ad-

ministrator, at public outcry, in front of the Court house of

this county, and for cash to the highest bidder, after having

first advertised the day, place and terms of sale, and the de-

scription of the property, for at least thirty days before such

sale, in the , a newspaper published in this county,

(or, if no paper is 'published in the county, the notice should he

ordered to he given hy adding, to the ahove, after the words,

''''for at least thirty days hefore such sale,''^ the ivords, by

posting such notice thereof, for such length of time, at the

Court house, and at three other public places in this county

—

there being no paper published therein.) It is further or-

dered, that said petition be recorded.

[ No. 94. ]

PETITION to change the ORDER as to the place of Sale.—Code § 1749

;

Acts 1853-'4, page M, No. W.

State of Alabama, > x *u -o i * /^ .. e -a n *M J I C t \
Frobate Court of said County.

To the Hon. Edwin Rust, Judge of said Court

:

Ephraim Twist, administrator of the estate of Jonathan

Twist deceased, respectfully represents unto your Honor,
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that an order was granted by said Court, on the — day of

, 18— , for the saUi of certain personal property of said

estate, in which order it is directed that said sale shall be

made in front of the Court house of this county.

Your petitioner respectfully represents, that the largest

and most valuable portion of said j)roj)erty consists of house-

hold and kitchen furniture, which is now remaining in the

house at No. — , Joachim street, in the city of Mobile, where

the said deceased died ; that said furniture is now well ar-

ranged and distributed, for exhibition to persons who may

desire to make purchases thereof at the sale ; that the same

cannot be removed to the Court house for such sale without

some expense, and more or less injury, and that, in the

opinion of petitioner, the property will not bring as much

after it has been disturbed and removed, as it will if sold on

the premises, as it now stands.

Your petitioner, therefore, prays, that said order of sale

may be so changed as to permit him to sell said furniture at

said house. And as in duty bound, &c.

E. Twist.
Subscribed and sworn to, &c.

[ No. 95. ]

ORDER chauging place of SALE of PERSONAL PROPERTY, other tlian

SLAVES.

Jonathan Twist, deceased. Estate of, )

As to place of sale ofpersonal property. )

This day comes Ephraim Twist, administrator of said es-

tate, and moves the Court, by petition in writing and under

oath, for leave to sell the personal property, other than

slaves, mentioned in the decree of this Court, made on the

— day of ,
18— , at the late residence of said deceased,

at No. — , Joachim street, in the city of Mobile, And the

Court having heard and considered said petition and motion,



110

together with the proofs submitted in support thereof, and

being satisfied, from such evidence, that it will be to the in-

terest of said estate that said petition and motion should be

granted : It is ordered, adjudged and decreed by the Court,

that said administrator have leave to sell said personal pro-

perty, other than slaves, at the said late residence of said

decedent, upon giving due notice and complying with the law

in such cases made.

The form of the report of the account sales in this case should be the same as

that suggested at pages 103-'4, No. 86.

[ No. 96. ]

PETITION to SELL SLAVES, for the PAYMENT of DEBTS.—Code § 1743,

el seq.

To the Honorable Edwin Rust, Judge of the Probate Court

for the County of 31obile:

Ephraim Twist, the administrator of the estate (or, ex-

ecutor of the will) of Jonathan Twist, deceased, respectfully

represents unto your Honor, that the debts due from the es-

tate of the deceased, which have been duly presented, a list

of which, is hereto appended as a part of this petition, and

marked exhibit A, amount to the sum of ten thousand dol-

lars. That eight hundred dollars and sixteen cents was

all the money left by the deceased, at the time of his death,

as will appear by reference to the inventory on file ; and

that the nett proceeds of the sale of all the personal proper-

ty, other than negroes, heretofore made under the order and

decree of this honorable Court, the account of which has

been duly made and filed by petitioner, amounted to the sum

of twenty-two hundred and eleven dollars and twelve cents

—

thus making the total cash receipts of petitioner, up to this

date, on account of said estate, amount to the sum of three

thousand and eleven and twenty-eight one-hundredths dol-

lars, leaving a deficit in the sum necessary to pay said debts,
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not counting the interest which may be lawfully demanded,

of sixty-nine hundred and eight and seventy-two one-hun-

dredths dollars.

(If there is a icill proceed as follows, viz : And, inasmuch

as the will of the testator makes no provision for the sale of

negroes for the payment of his debts) and the other person-

al property of said estate being now exhausted, your peti-

tioner states that in his opinion, it will be necessary to sell

all of the negroes, ten in number, belonging to said estate,

as it will be found, on inspecting the value of said negroes,

as fixed by the appraisers of the estate, that their aggregate

valuation amounts to but a trifle more than the said deficit.

Your petitioner, therefore, prays your honor for an order

to sell said negroes to pay the debts of the said estate, and

that such proceedings to that end, may be had in the premi-

ses as may be necessary.

Your petitioner further states, that he is of opinion that it

will be most to the interest of said estate to have said sale

made for half cash, and the balance payable in twelve

months, interest to be added to the credit payment—and

therefore asks, that such sale be ordered accordingly. And
as in duty bound, &-c., E. Twist.

Subscribed and sworn to, &,c.

[ No. 97. ]

ORDER Setting DAY to hear PETITION to SELL SLAVES to pay DEBTS.

Code § 1744-'45.

Jonathan Tu'ist, deceased, Estate of, )

As to order to sell slaves to pay debts. )

This day came Ephraim Twist, the administrator of said

estate, and filed his- petition in writing and under oath,

praying for an order to sell slaves, belonging to said estate,

to pay debts : It is ordered, that said petition be set down
for hearing on the — day of , 18—, and that notice
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of said application, together with the said day for hearing

the same, be given by publication for three successive weeks

in the , a newspaper published in said county, calling

upon all persons interested to appear and contest the same,

if they think proper.

If there is no paper published in the comity, the order as to notice should read

:

aud that notice of said applicatiou, togetlier with the said day set for hearing

the same, be given by posting the same at the Court house door three weeks
before such application shall be heard, calling upon all persons interested to

appear aud contest the same, if they think proper.

C No. 98. ]

NOTICE of APPLICATION to SELL SLAVES to pay DEBTS, to be PUB-

LISHED or POSTED.-Code § 1744.

18—.State of Alabama, ) t» i ^ *-.

Mobile County, I
^'""^^'^ ^«"'"^'

Jonathan Twist, deceased, ) This day came Ephraim

Estate of, ) Twist, administrator of said es-

tate, and filed his application in due form, praying for an or-

der for the sale of certain slaves belonging to said estate, for

the purpose of paying the debts thereof: It is ordered, that

said application, be set down for hearing on the — day of

, 18—, at which time all parties in interest can appear

and contest the same if they think proper.

Edwin Rust, Judge.

[ No. 99. ]

ORDER for the SALE of SLAVES to pay DEBTS.

Jonathan Twist, deceased, Estate of, )

Order to sell slaves to pay debts. )

This being the day set to hear the application, heretofore

filed by Ephraim Twist, as administrator of said estate,

praying an order to sell the (or, certain of the) slaves of

said estate to pay debts, now comes the said petitioner,

and moves the Court that his said application be granted.
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And it being shown, by proof, to the satisfaction of the

Court, that cliu; notice of the filing of said application, and

of the day set for the liearing thereof, hath been given as the

htw directs in such cases, and in all res|)ects strictly accord-

ing to the terms and requirements of the order of Court

entered in the [)remises, on the — day of ,
18— , the

Court thereupon proceeds to hear said application. And

the Court Ix.'ing satisfied, from the evidence submitted, that

the personal property of said estate, other than negroes, has

all been heretofore sold, and that the proceeds thereof, to-

gether with all the money left by the decedent, will not be

suificient to pay the just debts of said estate, and that it is

manifestly necessary to sell the negroes mentioned in said

petition, for the purpose of paying debts : It is ordered and

decreed, that said administrator do proceed and sell the

slaves (here name them) to the best bidder, at auction, and

in front of the Court house of this county, after having first

given thirty days notice of the day, place and terms of

sale, together with a description of the negroes, in the

, a newspaper, published in said county,

—

(or, by

posting said notice at the Court house, and at three other

pui)lic places in the county, there being no newspaper pub-

lished in said county.) It is further ordered, that the terms

of said sale be one half cash, and the remainder on twelve

months crcidit, with interest added, and secured as the law

directs. It is further ordered, that said application be re-

corded.

As to the form of the report of the account gales, and the order thereon, it

is ouly necessaiy to refer to such report aad orders upon the sale of perishable
property, to be found on pages l03-'4.

14
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[ No. lOO. ]

PETITIOX of Administrator for leave to SELL LANDS to PAY DEBTS.

Code § l751-'3§.—See Act 1851-54, pages 5d- 56, Pamphlet Acts.

State of Alabama, } jy i ^ />. * r -j #-«

TIT 7-7 i-f J ^ 1 rebate Court ot said County.
Mobile Couniy. )

'^

To the Hon. Edwin Rust, Judge of said Court:

The petition of John Jones, administrator, (or^ adminis-

trator de bonis non, as the case may be.) in said Court, of the

estate of Richard Rich, deceased, respectfully shows, that

the personal property of said estate (except slaves, note 1,)

is insufficient to pay the debts which have been presented

against said estate: That all the [)ersonal property which

has come to the knowledge or possession of petitioner (ex-

cept slaves) has been sold under and by virtue of the order

and decree of this honorable Court, and the proceeds thereof

applied, so far as realized, together with all other moneys

belonging to said estate, to the payment of the debts of de-

cedent, and such costs and expenses as have been legally

incurred in and about the prosecution of said administra-

tion ; and, that the only personal property and assets of said

estate, (except slaves) not so administered, are mentioned in

the schedule, marked A, which is hereto annexed as part of

this petition, no part of which, except the riaim for one hun-

dred and fourteen dollars, against Albert Domuch, is be-

lieved, by your petitioner to be of any value.

SCHEDULE A.

Showing the personal property and assets of the Estate of Eichard Rich, de-

ceased, remaining unadministered, in the bands of John Jones, administra-

tor of said estate, deemed most desparate, but nomiualiy of the following

amounts, viz:

Note of Albert Domuch $114 00
Draft of John Robb on Aiken Steele 163 21

Due-bill of William Doolittle 134 52
Judgment in the Circuit Court, of this county against D. G. Badget.. 201 03
Balance uncollected ou sale of personal estate 19 65

Total $632 41

Note 1.—The words "except slaves," inserted in parenthesis in the lore-

going petition, are to be used only when the petition is for the sale of lauds in-

stead of slaves.—See Code, subdivisiou 2 of sectious 1754 aud 1755.
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Your petitioner further shows, that the debts and liabili-

ties of said deceased, still remaining, as claims which have

been legally presented against said estate, and which have

not been paid or satisfied by petitioner, are contained in

schedule Bj which is also hereto annexed as part of this pe-

tion—some of which claims are in controversy, but the

greater part of which, your petitioner believes to be valid.

Your petitioner, therefore, states that the personal pro-

perty of said estate, so far as discovered by, or known to

him, (except slaves) is wholly insufficient to pay the debts of

said deceased, which have already been presented, (nofe2, 3,)

and, that for the purpose of paying the residue of said debts,

it will be necessary to sell those certain pieces and parcels

of land, which are accurately described, as follows, being all

(or, part, as fhe case may he,) of the real property belonging

to said estate, viz : (Here insert a description of the land, to-

gether with a statement of its location.)

Your petitioner further shows, that the heirs of said de-

ceased, are his five children, to wit: Charlotte, a minor, un-

der the age of fourteen years, and who is in the custody of

her mother, Mrs. Mary Rich, in this county; James, a minor,

over the age of fourteen years, who resides in this county ;

Elizabeth, who has intermarried with Joseph Flox, and who

SCHEDULE B.

Showing the claims remaining unsettled, which have been presented to said ad-
ministrator against said ettate, viz

:

Note due to and held by Artenius Gould $1,004 75
Amount claimed as due George Stores 99 11

Liability as endorser of note of Jonathan Bancroft 516 71
Judgment in favor of Alden Pashu 404 03
Balance of an award due Oliver Graball 6 10

Total $-2,0o0 70

Note 2.

—

If the petition be for the sale of lands instead of slaves, insert here,
" that the sale of tne lands, hereinafter described, will be more beneficial to the
estate than the sale of said slaves, by reason of the fact

—

(setting out the facts

relied upon to sustain the allegation.)

Note 3.

—

If the petition is filed by an executor, or, an administrator icith the

will annexed, the petition, should, also, here state, " that said will gives no power
for the sale of lauds to pay debts,"

—

and if the purpose is to sell lands rather

than slaves, then add—" and. that the sale of said lands, as prayed for, will not

be in conflict with the provisione of Baid will."
'' '
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resides with her husband in Hnntsville, Madison county, in

this State ; John, who is of full age and residing in the c\\y

of Charleston, in the State of South Carolina, aiul Josephine,

who is of full age, but believed to be of unsound n»ind, and

who resides in this county, with the said iMary, her nioth<'r.

Your petitioner, therefore, prays, that the lands ab(jve

described may be ordered to be sold for the purpose of pay-

ing the debts of said estate, and that such proceedings, or-

ders and decrees may be had and made as may he proper or

necessary to legally eifect the sale of said land for the |un-

pose aforesaid.

Your petitioner, believing that it will be f(M- the henelit of

those interested in said estate, that said land should Ix; sold

for part cash, and part on time, prays your Honor fir leave

to introduce proof upon that point, ami thai the denree of

sale, if it shall be granted, shall order such sale to l)e made

upon such terms, as to cash and time payments, as shall

seem just and proper, to your Honor, froui the proof >\\h-

initted. And your petitioner, as in duty bound, &c.

John Jones.
Subscribed and sworn to, &.c.

[ No. 101. ]

PETITION 10 SELL lODS for a DIVISION of Ihs ESTATE.—Code § 1867,

ct scq.; also, Pamphlet Acts 1853-1, pages a)5-'6.*

State ofAlabama,} T^ i . /-i . r- j /-<

Mobile County. \
^'""^^^^ ^^"'•^' °^^'^'^ ^°""'>'-

To the Hon. Edwin Rust, Judge of said Court :

Your petitioner, John Jones, administrator of the estate

of Richard Rich, deceased, respectfully represents, that

more than eighteen months have elapsed since he was

*Thi8 petition is inserted here, and out nf its proper order, in the conrse of an
administration, for the purpose of economizinsr space, inasmuch as the forms
for the orders thereon may be properly given aloDg witli tlie forms where the
Elile i6 hliS to -gs.-^ debtB.
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appointed by tliis Court to said administration, and tiiat,

tVoiii the ainonnt and cliaracter of I lie claims pres(;nted to

iiini, lie is satislied said estate is sohenl.

Your petiliuuer Cnitlier refncscnts, llial llie heirs of the

said decedent are his five children, to wit : (state tlicnt as in

the petition to sell land to pay debts, &fc.)

Your petitioner f'nrther states, that the iandsof said estate

consist of tive parcels or lots, described and locattMJ as foi-

lows, viz: (insert an accurate description) which said lots or

parcels of land, art; of nnetpuil values, and are so situated,

and are of snch dimensions, respectively, that they cannot

be ecpiitably d.vided among said heirs. Your petitioner

tiierebire states, that he believes that liu^ interests of all per-

sons conc(Mned in said lands, will lie b(;st |)ronioted by a sale

thereof, and a distribntion of the proceeds ainotig said licirs,

accordinsr to their several rights.

Wherefore, yonr f)etitioner prays your Honor, to authorize

him to sell said land, for cash,* tor the purpose of niaking' a

division of said estate, among said heirs, according to the

statute in such case made; and that such proceedings, or-

ders and decrees may be had and made, in the pretnises, as

may be sufficient to eftect such sale, for said purpose, ac-

cording to law. And as in duty bound, &-c.

John Jones.

Subscribed and sworn to, &c.

If the. petitioner is an executor, or an administrntor vith the will annexed, of
a will which, in general terms, devises the lands to he divided between his devisees,

the petition should show, " thiit thr» gnu] testator, devised said lauds jointly to Ids

said devisees, but diii not a^certain, in his said will, the respective shares of his

said devisees, in any such maimer as that the same can now be designated, or

be set apart and ailoted to them ; and that while it is not in conflict with tlie

provisions of said will, to sell said lands, or any of them, for the purpose of dis-

tribution, yet said will gives no power, for any sale thereof for such purpose."

* If it is deemed advisable to sell the land on other terms than for cash, state

the terras desired in the dosing prayer, as directed iu the petition for a sale of
lauds to pay debts, &.c.
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[ No. 102. ]

ORDER SETTING DAY to hear and determine ns ta PETITION lo SELL

LAND to PAY DEBTS, or for DIVISION, Ordering Publications, Notices,

&c.

Richard Rich, deceased. Estate of, } ^^
Order setting day, ^c. 3

John Jones, administrator of said estate, having this day

filed his api'lit-ation, in writing and under oath, praying for

an order and proceedings to sell certain real estate, in said

petition descril)ed, of the property of said decedent at the

time of his death, for the piirj)ose of paying the debts due

from said estate, upon the groimd that the personal property

of said estate is insufficient for that purpose, (or, for divi-

sion, and upon the ground that the same cannot he equita-

bly divided among the heirs

—

or, devisees—of said estate.)

and it appearing from an inspection of «aid petition, that the

only heirs of said deceased, are his five children, viz : (char-

lotte, who is under the age of fourteen years, and who is

in the custody of her mother, Mary Rich, in this county;

James, a minor, over the age of fourteen years, who resides

in this county ; Elizabeth, wh(» has intermarried with Josejih

Flox, who resides with her husband at Huntsville, Madison

county, in this State; John, who is of full age, and who re-

sides in the city of Charleston, in the State of South Caroli-

na, and Josephine, who is of full age, but believed to be of

unsound mind, and who resides with her mother in this

county : It is, therefore, ordered, that the — day of ,

18— , be, and it is hereby appointed a day for hearing the

said application, and the proofs which may be submitted in

support of the same. It is further ordered, that due notice

of the nature of said application, and of the time above set

for the hearing thereof, be given, at least forty days before

the said day of hearing, by publication in the , a

newspaper published in said county, for all persons in inter-

est to af)pear and contest said application, if they think
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proper. It is further ordered, that said Elizabeth and Joseph

Flox, and James K'irh have notice of" this proceeding, and of

the day set for hearing the same, by citation, In be person-

ally served on them : that said Charlotte and Josephine

have tiie same n(Jtice by service of citation upon the said

Rlary Rich, she having the custody of said Charlotte, and

the said Josephine, lesiding with her. And, inasmuch as the

Court does not jiuiicially know that the said Josephine is of

unsound mind : It is furilier ordered, that she have the same

notice, by personal service of citation upon her. It is fur-

ther ordered, that a copy of said j)ublished notice be for-

warded through the post office, postage paid, and addressed

to said John Rich, at said city of Charleston, within five days

after the first publication thereof, as aforesaid.

[ No. 103. ]

NOTICE of APPLICATION to SELL LANO by ADMIMSTRATOR.

Stale ofAlabama,') ^i i . r« iq,,,'/.. _, > Probate Court, 18
Mobile County. )

Richard Rich, deceased, > This day came John Jones,

Estate of. ) administrator de bonis mm, with

the will annexed, of said estate, and filed his application

in due fornj and under oath, praying for an order ot sale

of certain lands described therein, and belonging to said es-

tate, for the |iurpose of paying debts; upon the ground that

the personal property is insufficient therefor : (or, for the

jiurpose of division, and upon the ground that said land

cannot be equitably divided :) It is ordered, that the— day

of , 18— , be appointed a day for hearing such appli-

cation, at which time all parties in interest can appear and

contest the same if they think proper.

Edwin Rust, Judge.
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[ No. 104. ]

ORDER A! POINTIXG GUARDIAN AD LITEM.

nichard Rich, dfcensed, EsUtte of,} ,q
Appointment of Guardian ad litem. )

It now a|)j)earin<^ to the Court that pulilicution has been

made and sent, and that citalions have been served for Char-

lotte Rich, a minor, umh'r ihe age of fonrteen years, and for

Josephine IJich. who is of fall age, hnt sii|)|)osed to be of an

nnsoand nniui, npon Mary Rich, with whom the said Jose-

phine resides, and who is the custodian of tht; person of the

said Charlotte; at)d ihat eiiaiions have also been personally

served npon I he said Josephine and James Rich, the latter a

minor, who is ovei" the age of fourteen years, and that pub-

lication has been made and sent, all served, pul)lished and

sent, in strict accordance with the order of this Coint made

and entered in the premises on the — day of , lb—

,

and neither the said Charlotte, James nor Josephine having

nominated a fit and s liiabi.e person to act for them, nor for

either of them, in the proceeding, for the sale of certain

lands, now |)enditig; and no other person having appeared

for then), nor for either of them ; and, it appearing that a

reasonable time has elapsed, for such purpose : It is, there-

fore ordered, that 1>. Abel, who is deemed, by the Court, a

fit and |)roper p(;rson,and who is not of kin to the applicant,

nor in any way interested in the result of the appli(;ation,

be, and he is hereby appointed guardian ad litem to repre-

sent and i^rotect the interests of said minors, and the inter-

ests of the said Josephine, in the matter of said proceeding',

and that he have notice of his said appointment.
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[ No. 105. ]

FINAL DECREE Ordering Sale of Lauds to pay Debts, the personalty

having been exhausted, or, for DIVISION.

Richard Rich, deceased, Estate of,') jo
Order to sell lands. y

This being the day appointed, more than forty days since,

for hearing the application of John Jones, administrator ia

this Court, of said estate, for an order to sell certain lands,

hereinafter described, for the purpose of paying the debts

due from said estate, (or, of division, and upon the ground

that the same cannot be equitably divided among the heirs

—

or, devisees—of said estate

—

and if any heir or devisee resides

out of the State, proceed thus: and A. B and C. D., who are

non-residents of this State, having been duly brought into

Court, by publication in a newspaper, &c., in all respects

strictly according to the order of this Court made and entered

in the premises, on the — day of , 18— :) Now comes

the said administrator, and moves the Court, that said appli-

cation be granted ; and also comes L. Abel, who is not of

kin to said administrator, (or, executor,) nor in any way in-

terested in this proceeding, and who was heretofore duly ap-

pointed, and has consented to act as guardian ad litem, to

represent and protect the interests of Charlotte and James

Rich, minors, and of Josephine Rich, who is supposed to be

of unsound mind, and who are interested in this proceeding;

and the said guardian ad litem having filed his answer, in

writing, as such guardian on the — day of , 18— , de-

nying the allegations contained in said application, and the

said Elizabeth and Joseph Flox, and John Rich having had

notice, strictly and in all respects, in accordance with the

order of this Court, made and entered in this proceeding on

the — day of , 18— , as is now shown, to the satisfac-

tion of the Court, by due proof; and it having been proven

to the satisfaction of the Court, by the oaths of A. B. and C.

D., who are disinterested witnesses, and whose testimony

15
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has been taken by deposition, and upon direct and cross-in-

terrogatories, as in Cliancery cases, and which testimony

has been filed of record in this proceeding,* that the personal

property is insufficient to pay the debts of said estate, and

that it is necessary, and will be to the interest of said es-

tate, that the lands, described as follows, to wit : (Insert an

accurate and full description, omitting such lands as may have

been set off for the widoio and children)—should be sold for

the purpose of paying the debts of said estate, according to

the prayer of said application—(being all the land belong-

ing to said estate except such as has been duly set off for the

widow and children, if such is the fact.) It is, therefore, or-

dered, adjudged and decreed, that said application be grant-

ed ; and said administrator is hereby ordered to sell the

above described land, at public outcry, in manner and form

as the law directs in such cases, after having first given no-

tice, for at least three successive weeks, of the time, place

and terms of the sale, together with a description of the pro-

perty, in the , a newspaper published in this county

—

(or, in the said county where said lands are located

—

if the

land is located out of the county)—said sale to be made upon

the following terms, viz : one-third to be paid in cash ; one-

third on a credit of twelve months, and one-third on a credit

of twenty-four months ; the credit payments to bear interest

from the date of sale, and to be secured as the law directs

—

(or, said sale to be made for cash

—

omitting all of the above

statement of other terms.)

(If the widow^s dower is to be sold—see Code ^ 1873

—

add

to the above as follows, viz: And A. B., the widow of said

decedent, having filed her written consent, as such widow,

in this Court, that her dower-interest in such lands may be

* If the proceeding is for a sale for distribution, omit all recitals after the re*

ference mark, which is used at the head of this note, and in place of such omitted

matter proceed as follows, viz : that the lands described as follows, to wit

:

(Here insert description of the land to he sold)—cannot be equitably divided

among said heirs

—

or, devisees—and that the same is required to be sold for the

pui-pose of making an equitable division of said estate.
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sold so as to vest in the purchaser the complete title : It is

further ordered, adjudged and decreed by the Court, that

the said dower-interest, of said widow, be sold with the re-

sidue of the land.

In all cases where the petitioner is an executor, or administrator with the

will annexed, the dii'ections contained in note 3, to the " petition by an admin-
istrator for leave to sell lands to pay debts," should be consulted, in drafting

the decree.—Code ^ 1754.

[ No. 106. ]

Proof of Advertisement.

AFFIDAVIT OF PUBLISHER.
State of Alabama, )

Mobile County, j

Before me, Edwin Rust, Judge of the Court of Probate

for said county, personally appeared A. B., publisher, (or,

one of the publishers,) of the , a newspaper published

in said county, who being by me first duly sworn, states that

the following notice has been regularly published once a week

for three consecutive weeks, in the said paper.

Subscribed and sworn to before me, \

this — day of , A. D. 18— . >- A. B.
Edwin Rust, Judge. )

NOTICE OF ADMINISTEATOR'S SALE.

Under and by virtue of an order and decree of the Hon-

orable Edwin Rust, Judge of Probate for Mobile county, I

will sell at public auction, in front of the Court house, of

Mobile county, Alabama, on Monday, the — day of ,

18— , at twelve o'clock, M., all the following described real

estate, belonging to the estate of Richard Rich, deceased,

to wit : (Here insert description of the land.)

Terms of sale—One-third cash, and the balance on a

credit of one and two years, in equal instalments, with in-

terest added ; the credit payments to be secured by the

notes of the purchasers, with at least two sufficient secu-

rities. John Jones, Administrator.
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AFFIDAVIT OF EEPEESENTATIVE.

State ofAlabama, >

Mobile County, y

Before rae, Edwin Rust, Judge of the Court of Probate

for said county, personally appeared John Jones, adminis-

trator of the estate of Richard Rich, deceased, who being by

me first duly sworn, states that the foregoing advertisement

was posted up at the door of the Court house, and at three

other public places in said county, for three successive weeks

before said day of sale.

Subscribed and sworn to before me, \

this — day of , A. D. 18—. V John Jones.
Edwin Rust, Judge. )

If there is a paper published in the county the form of stating the mode of

advertisement should be as in the first of the foregoing affidavits, otherwise as

in the last affidavit. The foregoing forms with slight alterations, will answer

for proof of pubUcatiou in almost all cases—probably in all.

There is no statute, nor any rule of Court requiring 6uch a form for proof of

publication. Proof, however, must be brought home to the mind of the Court

in some shape ; and this mode has been adopted because it appeared to be sim-

ple and ample, and because it had the sanction of Chancery practice.

[ No. 107. ]

REPORT of SALE of LAND for CONFIRMATION.—Code § 176§.

To the Hon. Edwin Rust, Judge of the Probate Court of the

County of Mobile and State of Alabama :

John Jones, the administrator of the estate of Richard

Rich, deceased, respectfully represents to your Honor, that

on the first Monday of November, 18— , between the hours

of twelve o'clock noon, and five o'clock in the afternoon, in

pursuance of law in such cases made, and in strict compli-

ance with all the terms, conditions and requirements of the

former order and decree of this Court, which was the decree

of sale granted and entered in the premises on the — day of

, 18— , he proceeded and sold, at public outcry, in front

of the Court house of this county

—

(or, naming the county in
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which the lands lie)—the land set forth and particularly de-

scribed in said former order and decree ; and that said land

was bid off and purchased, at said sale, by John Johnston,

for the sum of dollars. This administrator further

reports, that said amount so bid, by said Johnston, for said

land, was the highest and best bid for the same ; and that

said sale was, in all respects, fairly conducted, and that the

land sold for a sum not greatly less, or disproportionate to

the real value of said land

—

(or, if the object he to vacate the

sale, that said sale was for a sum less than, and greatly dis-

proportioned to the real value of the land

—

or, said sale was

not fair, or fairly conducted, inasmuch as A. B. the said pur-

chaser, made unfair and improper representations to the

people who were assembled to bid at said sale, which repre-

sentations were calculated to, and did, as the undersigned

fully believes, influence said assembly unfairly, and to the

prejudice of said sale.) Further, that said Johnston has

complied with the terms of said sale and purchase, by the

payment of one-third of said purchase money in cash, and

by giving the joint notes of himself, as principal, and A. B.

and C. D., as his securities, each note dated on the day of

said sale, and bearing interest from the date thereof, one of

which said notes is for one-third of the amount of said pur-

chase money, and due at twelve months from its date, and

the other, for the same amount, and due at twenty-four

months from its date—which security is believed by the un-

dersigned to be good and sufficient

—

(hut, if the design is to

set the sale aside for want of good security, use the following,

viz : but said security is not believed, by the undersigned, to

be sufficient.)*

In consideration of the facts above stated, and which the

undersigned is ready to prove, at such time, and in such form

* If the sale was for cash, and the report is that the money has been paid, the ad-
ministrator should ask " for an order to make a deed to such purchaser, con-
veying all right, title and interest which the deceased had in said Itinds, at the
time of his death," according to § 1770 of the Code—or, if the object is to set

aside the sale, the prayer should be, " that the sale be vacated and set aside."
See Code $ 17'67, et scq.
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and manner, as may be required by your Honor, the under-

signed respectfully prays, that said sale may be in all things

confirmed and made good to the said purchaser. And as

in duty bound, &;c.

John Jones, Administrator.

Subscribed and sworn to, &c.

[ No. 108. 1

ORDER SETTING A DAY, &c., for TARING PROOF where the REPORT is

adverse to a CONFIRMATION of the SALE, or where the Conrt is not

satisfied that it ought to CONFIRM.

Richard Rich, deceased, Estate of,

Order setting- day, S{c.

This day came John Jones, the administrator of said es-

tate, and filed his report in writing, verified by oath, of the

sale at auction, of certain real estate, made under an order

and decree entered in the premises by this Court on the —
day of ,

18— , setting forth, in said report, among other

things, that at said sale A. B. bid off the land described in

said former decree, for the sum of dollars, (or, that

said sale was not fairly made and concluded, inasmuch as

A. B, the purchaser, made unfair and improper representa-

tions, which, it is believed, were calculated to injure said sale)

—and the Court not being now satisfied that said amount,

for which said land sold, was not less than and greatly dis-

proportionate to the real value thereof: (or, and the Court

not being now satisfied that said sale was fairly made and

conducted :) It is ordered, that the matter of the confirma-

tion of said sale be continued to, and set down for hearing on

the— day of , 18— , in order that witnesses may be ex-

amined, and proof had in relation to said sale. It is further

ordered, that (ifthewidow^s dower was ordered to he sold) Ma-

ry Rich, the widow of said decedent, and Josephine Rich, a

daughter, and one of the heirs of said deceased, these being
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the only heirs (or, devisees) and persons of full a^e, residing:,

or who are represented by attorney or otherwise, in this

county, so far as the Court knows, or is advised, who will

be entitled to share in the proceeds of the final sale of said

land ; and L. Abel, Esquire, who has heretofore been ap-

pointed, and who has thus far, in this proceeding, acted as

guardian ad litem for Charlotte and James Rich, minors,

and children of said deceased, and for Jose[)hine Rich, who

is of full age, who has been heretofore served with process,

but has not appeared, and who is supposed to be of an un-

sound mind, and A. B. said purchaser, have notice of this

order, and of the said day so set for such hearing, by cita-

tion, to be served on them at least five days before the said

matter shall be heard, so that they may make proof and

show cause upon the question of confirmation of said sale, if

they think proper.

The mode of proceeding, contemplated by the foregoiug order, is not enjoin-

ed by statute, but it would seem to be eminently proper in the exercise of this

most delicate function of the Probate Court—the sale of the property of heirs

and infants—a branch of the Probate jurisdiction of this State, which, else-

where, is ordinarily exercised exclusively by a Court of Equity. But, while it

is thought, in cases of doubt as to the propriety of confirming a sale, that the

infants should be heard upon the question by their guardian ad litem or next
friend, appointed by the Court, as, also, that the adults, residing in the county,

should have notice, it would be both too expensive, and require too much time,

at this stage of such proceeding, for the Court to order a new publication for

non-residents, or new process for those who reside in distant parts of the State.

If these parties, after having been notified in the first instance as required by
the initiatory order, do not appoint attorneys to represent them, it is fair to pre-

sume that they do not care to be heard. If they do appoint attorneys, such at-

torneys should have notice—that far, adopting the practice of other Courts.

—

See Code § 2273.

[ No. 109. ]

ORDER as to CONFIRMATION of SALE of LAND on hearing PROOF.—

Code § 1765, et seq.

Richard Rich, deceased, Estate of, )

As to covjirmation of sale. )

This day comes John Jones, administrator of said estate,

and also comes Charlotte and James Rich, who are minors,

and Josephine Rich, who is of full age, but believed to be of
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unsound mind, by (should the person loho had heen previously

appointed and now notified, fail to appear, the Court should, hy

no means, proceed to judgment until another suitable person is

appointed, and has consented to act, and these facts shoidd be

recited in the decree,) L. Abel, Esquire, their guardian ad

litem, and next friend, heretofore duly appointed by this

Court to act for them in this proceeding, the said Josephine

having, at all times, now and heretofore, failed to appear

personally, or by attorney, though notified to do so, (if any

other parties had employed attorneys, this order should show

the appearance of such attorney, or notice to them,) and also

comes A. B., (or, if the parties fail to appear let the recital

read—and it appearing to the satisfaction of the Court, from

an inspection of the papers on file in tliis proceeding, that

A. B. and M. R.

—

or, any other of the parties, required to be

notified by the last preceding order, who may be absent—have

been duly notified of the matter now in question, by citation

issued and personally served in strict accordance with the

order of this Court (the last preceding order is meant) made

and entered on the — day of ,
18— , and the said A. B»

(or, any other of the parties) now moves the Court, that the

sale of land heretofore made in this estate by said adminis-

trator, under the order of this Court, the report of which

was duly filed in this Court, by said administrator, on the —
day of , 18— , be confirmed

—

(and if the money has all

been paid—that said administrator be directed to make a con-

veyance of said land to said A. B.) And the Court having

heard, and duly considered the proofs submitted, touching

the manner in which said sale was conducted, (or, touching

the price for which said land was sold, as the case may be,)

and now, being fully satisfied, from said proofs, that said

sale was, in all things, made according to law, and the for-

mer order and decree of this Court in that behalf, and that

the said sale was fairly conducted and concluded, (or, and

now, being fully satisfied, from said proofs, that said land, at



129

said sale, sold for an amount not greatly less and dispropor-

tioned to its real value.) It is ordered, adjudged and de-

erecid

—

(decree as in the ordinary case of confirmation ; hut

if the sale is to be set aside, then proceed as follows, viz : and

the Court being satisfied, from the proof, that said land sold

for an amount less than, and greatly disproportionate to its

real value

—

or, that said sale was not fair, &c., following

the language used in the form ichich is given for a report :) It

is ordered, adjudged and decreed, by the Court, that the

said sale, of said land, to the said A. B., be, and the same is

hereby vacated, annulled and set aside. It is further or-

dered and decreed, by the Court, that said administrator

be, and he is hereby directed to make another sale of said

land ; such resale to be made, conducted and concluded in

all respects in accordance with the previous decree, direct-

ing the sale of said land in the first instance. And it ap-

pearing to the Court, from the said report of said adminis-

trator, that said A. IJ. has paid to him the sum of one thous-

and dollars, being the amount of his bid for said land, at

said sale

—

(or, if only apart teas paid, being the proportion

of the |)urchase money, so bid, which was required to be

j)aid in cash, by the terms of the sale, and that for the bal-

ance of said purchase money, said administrator now holds

the two noles of said A. B. for one thousand dollars each,

upon which C. D. and K. F. are securities:) It is ordered

and decreed, by the Court, that said administrator pay back,

or refund to said A. B. the said sum of one thousand dol-

lars

—

(if notes were also given, add—and that said notes also

be returned to the said A. B., to be cancelled. If the decree

should he to confirm, follow the form of the conclusion of the

next decree.)

17



130

[ No. 110. ]

ORDER of CONFIRMATION when Ihe Court does not see reason to ask for

PROOF, and when the REPORT is in fayor of COx\FlRMATlO.\.

Richard Rich, deceased. Estate of.

Confirmation of sale.

Tiiis day comes John Jones, the administrator of said es-

tate, and files his report in writing, and under oath, selling

forth, among other things, tliat on the Monday of
,

18— , being the tenth day of that month, between the liours

of twelve o'clock noon, and five o'clock in the afternoon, in

pursuance of law in such cases made, and in strict accord-

ance with, all and singular, the terms and requirements of

the former order and decree of this Court granted and en-

tered in the premises on the — day of ,
18— , he pro-

ceeded and sold, at public outcry, in front of the Court house

in this county, the lands set forth and partictdarly described

in said former order and decree, and that said land was pur-

chased, at said sale, l)y A. B. for the sum <jf three thousand

dollars. And it appearing to the satisfaction of the Court

from said report, and from the evidence now therewith sub-

mitted, that said amount, so l>id for said land, by said A.

B. was the highest and best bid for the same : that said

sum, so bid, was not greatly less or dispro[)ortionate to its

real value: that said sale was legally and fairly made, con-

ducted and concluded ; and that the proportion of the pur-

chase money, so bid, which was required to be paid in cash

by said former order and decree has been duly paid, and

that the balance of said purchase money has been secured

sufficiently, and according to law and said decree of sale

:

It is ordered, adjudged and decreed, that said sale be, and

the same hereby is approved, and in all things ratified and

confirmed by the order and authority of this Court. It is

further ordered, that said report and all other papers on file

relating to this proceeding be reconled. It is further order-

ed, that said administrator pay the costs of this proceeding,

to be allowed to him against said estate.
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C No. 111. ]

WIDOWS CONSENT that her DOWER-INTEREST be SOLD with the resi-

due of the LAP.—See Code § 1873.

To the Honorable Edwin Rust, Judge of the Probate Court

of Mobile county

:

Mary Rich, widow of the late Richard Rich, deceased,

and whose estate is now being administered in this honor-

able Court, by John Jones, who is the administrator there-

of, (or, who is the executor of the last will and testament

of said deceased) represents to your Honor, that a sale

of the lands (or, a portion of the lands) belonging to the

said estate of her said late husband have been ordered, by

the judgment and decree of said Court, rendered in the pre-

mises on the — day of , 18— , for the purpose of paying

debts, (or, for the purpose of a division among the heirs

—

or, devisees, as the case may he,) of said estate.* Your pe-

titioner, therefore, consents that her dower-interest in the

lands described in said decree of sale (or, in said petition

for a sale) be sold with the residue of said land, so as to

vest in the purchaser or purchasers thereof a complete title

to the same.

Your petitioner prays your Honor, that such orders and

decrees may be entered in the premises, as may be necessa-

ry and proper to effect the sale, of said dower-interest, in

full accordance with said decree of (or, petition for) sale

and with the foregoing consent; and that your Honor will,

in no event, permit wrong to come upon your petitioner by

reason of this consent. And as in duty bound, &;c.

Mary Rich.

* Or, if the order to sell has not yet been made, say, " that the petition of said

administrator to sell the (or, a portion of the) lands of said deceased, for the

purpose of paying debts, (or, for division, &c.) is now on file and is set for a
hearing on the — day of ——, 18—."
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C No. 113. ]

ORDER for the SALE of WIDOW'S DOWER-INTEREST.*

Richard Rick, deceased, Estate of, )

For the sale of dower-interest. 3

This Court, having, by its decree, rendered and recorded

on the — day of , 18— , upon the pelition of John

Jones, administrator of said estate, (or, executor of the last

will and testament of said decedent,) ordered the sale of the

realty, (or, a portion of the realty) belonging to said estate,

and which land is particularly described in said decree, for

the purpose of paying the debts (or, for the purpose of divi-

sion among the heirs

—

or, devisees) of said estate, this day

comes Mary Rich, the widow of said deceased, and files her

written consent and prayer, that her dower-interest in the

said lands, may be sold, so as to vest in the purchaser, or

purchasers, at such sale, the complete title to said land : It

is, therefore, ordered, adjudged and decreed by the Court,

that the said dower-interest of said Mary be sold with the

residue of said land, according to the said consent and pray-

er of the said widow, and agreeably to the provisions of law

in such cases made.

[ No. 113. ]

APPLICATION of WIDOW for an Order Ihat her DOWER-INTEREST in the

PROCEEDS of the SALE of LAND be paid her.—Code § 1874.

To the Honorable Edwin Rust, Judge of the Court of Pro-

bate for the County of Mobile:

The petition of Mary Rich, widow of the late Richard

Rich, now deceased, and whose estate is now being admin-

istered in this Court by one John Jones as administrator

thereof, respectfully shows that, as the widow of said dece-

dent, she filed her written consent in this Court, that her

dower-interest in certain lands, then about to be sold, and

* If the widow's consent is filed during the pendency of the petition, then it

would be disposed of as in the coQclusiou of form ^0. 105.
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which had belonged to said Richard Rich, deceased, at the

time of his death, ij^hould he sold, with the resiidiie of said

land : that an order for such sale of said dower-interest was

accordingly made, by said Court, in the said estate, on the

— day of , 18— , to which written consent, and the said

order of the Court thereon, your petitioner begs leave to re-

fer, for greater certainty.

Your petitioner further states, that the said land has been

sold, and that the sale thereof was duly confirmed by an order

of this Court, made and entered on the — day of ,
18—

.

For the particulars of said sale, and the price at which said

land sold, your petitioner begs leave to refer to the report of

said sale, as made by the administrator, and which is on file

in this Court, and is referred to in the said decree of con-

firmation of said sale.

Vour petitioner, therefore, prays, that your Honor will

make due inquiry into the facts aforesaid, and that said ad-

ministrator may be cited to show cause, if any he has, why

your Honor shall not make an order, allowing to your peti-

tioner a fair equivalent for her said dower-interest in said

lands, and decree that the same be paid to her, by said ad-

ministrator, when the money, for which said lands sold, shall

have been collected. And as in duty bound, «fec.

Mary Rich.
Subscribed and sworn to, &c.

[ No. 114. ]

ORDER to CITE Administrator for the pnrpsse of making inquiry as to

the amount of DOWER-INTEREST of WIDOW in LANDS sold by the

Representative.

Richard Tiich^ deceased, Estate of,^ -^
In a matter of Dower-Interest. )

This day came Mary Rich, and filed her application in

writing, and under oath, alleging, among other things, that

she hi the widow of said decedent ; that her dower-ioteresti
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as such widow, in certain lands, heretofore ordered to be

sold by this Court, was, with hor written consent, and by the

order of this Court, duly sold with the residue of said latids,

by said administrator, and which sale has been heretofore

confirmed by this Court; and asking that such steps shall be

taken as may be requisite to ascertain her dower-interest in

the proceeils of said sale, and that a fair equivalent for such

dowor-interest may be ordered by the Court, to be paid her,

by John Jones, the adrninistrator of said estute, when the

said purchase money shall be collected : It is, therefore, or-

dered by the (^ourt, that the — day of , 18— , be set

for hearing said petition ; and that said administrator be

duly cited to be, and ap|)ear in this Court, on that day, to

contest with the said applicant as to her said dower-inter-

est, an! to sh )W cause, if any he has, why a decree should

not be made, in favor of the said applicant, ordering said ad-

ministrator to pay such sum, as may be adjudged to her for

such dower-interest so soon as the purchase money, for

which said land sold, may be collected.

[ No. 115. ]

ORDER ascertaiiiing DOWER-INTEREST in the PROCEEDS of LAND sold

by Ihe Represenlalive.

Richard liich, deceased. Estate of, )

In a matter of dower-interest to be paid by representative. )

This being the day regularly set for hearing the applica-

tion of Mary Rich, the widow of said decedent, for an allow-

ance of a fair equivalent for her dower-interest in the land

of said decedent, which has been heretofore sold by said ad-

ministrator, under the order of this Court; now comes the

said Mary Kich, and also comes John Jones, the administra-

tor of said estate, and on motion, (or, failing to appear, use

the wordSf and it appearing to the Court that said John

Jones, as administrator of said estate, has had due notice
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of this proceeding, by citation personally served on him, and

of the time set for hearing the same, on motion of (he said

applicant) the Court proceeds to hear the matter of her said

application : And it appearing to the satisfaction of the

Court, from due proof and good evidence, that said adminis-

trator, in his said official capacity, and under the order of

this Court, has sold the lands, referred to in said a|)plication

for the sum of ten thousand dollars, including, in said sale,

the dower-interest of said widow, according to the order of

this Court, made in pursuance of the written consent of said

widow, which had been for that purpose, and before that

day, duly filed in the office of the Judge of this Court, and

that said sale has been confirmed, by the decree of this

Court entered on — day of , 18— . And it heing shown

by evidence, to the satisfaction of the Court, that the said

Mary is about twenty-nine years of age, and in good health.

It is ordered, adjudged and decreed by the Court, that the

said Mary Rich be allowed the one-sixth jiart of said pur-

chase money (or, the one-sixth part of the nett proceeds of

said sale after paying all the expenses thereof

—

or, whatever

other sum may he allowed,) that is to say, that she be allowed

the sum of sixteen himdred and sixty-six and sixty-six-hun-

dredths dollars, to be paid her by said administrator, when

said purchase money is collected,—such sum being consider-

ed and adjudged by the Court, to be only a fair etpiivalent

for the dower-interests of said widow, in said land.
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[ No. 116. ]

REPORT of ADMINISTRATOR, showingtlie full paymeiit oflhe PDRCUASE

MONEY for LA3iD and asking for leave to CONVEY.

State ofAlabama, ^ .^ , ^
Mobile County. \ ^ ''^^^'^ ^""''''^

To the Hon. Edwin Ilust, Judge of said Court

:

John Jones, the administrator of the estate of Richard

Rich, deceased, respeclfully re|)resents unto your Honor, that

John Johnston has this day completed his payments for the

lot or tract of land, bought by him, on the — day of
,

18— , at a sale of the lands, (or, of certain of the lands)

then belonging to said estate, made by said administrator

under the orders of this Court; and which said sales was

duly confirmed to the said Johnston, by the decree of this

Honorable Court rendered on the — day of , 18

—

And now, the said Johnston having so paid up, in full for

said land, and complied with all the conditions of said de-

cree of sale, and agreeably to the terms of the confirma-

tion of said sale, this report is made, so that your Honor

may order a conveyance of said land, to be made to said

Johnston, or make such other order and decree in the premi-

ses as may be according to law.

John Jones, Administrator.

Subscribed and sworn to, <fec.

[ No. 117. ]

ORDER that Administrator make CONVEYANCE of LAND to the

PDRCUASER.

Ritkard Rick, deceased, Estate of,

Order to convey.

This day came John Jones, the administrator of said es-

tate, and filed his report in writing, showing, among other

things, that John Johnston, who became the purchaser of the

(oTt if he did not ^purchase all, then, of certain of the) land
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decree of this Court recorded on the — day of ,
18—

,

has fully complied with the conditions contained in the de-

cree of this Court under which the said sale was made, and

with the requirements of law in such cases, and that said

Johnston has paid to said administrator the entire amount

of the purchase money, for which the said land was sold ;

and the Court being now satisfied, from an inspection of the

records, that the sale of said land was, in all things, regu-

lar and fair, and that said sale was heretofore duly approved

and confirmed by the decree of this Court : It is ordered,

adjudged and decreed, that the said John Jones, as such ad-

ministrator, as aforesaid, be authorized and he is hereby

ordered to convey by proper deed, to the said John John-

st©n, all right, title and interest which the said Richard

Rich, deceased, had in such lands at the time of his death.

(If it should be made to appear to the Court, that the admin-

istrator is absent, orprevented,from any cause, from being able to

make the conveyance personally, the Court has the power, in that

case, to order that a third party may make the deed, in which

caseusethefollowing form of additional statement, and for the

conclusion of the decree—Code,^ 1770:)

And it being further shown, by evidence which is satisfac-

tory to the Court, that the said John Jones is not now in the

State of Alabama, but is in the State of New York, and that

Thomas Tompkins is his only authorized agent in Mobile,

(or any other person the Court may see fit to appoint,) and that

he is a proper person, in the opinion of the Court, to make a

conveyance of said land to said purchaser, and he now ap-

pearing in open Court and consenting to act : It is ordered,

adjudged and decreed by the Court, that said Tompkins be,

and he is hereby authorized and ordered to convey by deed,

—(concluding as above, where the representative is ordered to

convey.)

18



C No. 118. ]

PETITION of PURCHASER for DEED, in case the Administrator fails or

refuses to REPORT the PURCHASE MONEY PAID.

To the Honorable Edwin Rust, Judge of Probate of Mobile
County :

The petition of John Johnston, respectfully represents

unto your Honor, that said Court did, by its decree rendered

in the matters of the estate of the late Richard Rich, de-

ceased, on the — day of ,
18— , order and authorize

the sale, by John Jones, the administrator of said estate, of

certain lands which had belonged to said decedent at the

time of his death : that said administrator, under and in pur-

suance of said decree, as petitioner is informed and believes,

proceeded and made sale of said lands, (or, a portion of said

lands, in case all were not then sold,) at which sale your peti-

tioner became the purchaser thereof, (or, of a portion there-

of, as the case may he,) as will appear by the report of said

sale, filed in this Court, by said administrator, and by the

order of Court, confirming said sale to your petitioner, which

order of confirmation was entered of record on the — day

of , 18—.

Your petitioner further states, that ho has now fully com-

plied with all the terms and conditions of said sale, which

were, or are at all obligatory upon him, and that he has paid

the whole of the purchase money, due by him for his said

purchase : that he has applied to said administrator, and re-

quested him to make such report of the facts to your Honor,

as w^ould enable this Court to order a conveyance of the

premises to your petitioner ; and that said administrator has

utterly failed and neglected to comply with said request.

In consideration of all which, your petitioner prays your

Honor, to cite said Jones to appear in this honorable Court,

on a day certain, to show cause, if any there be, why he

should not be ordered to make such conveyance to your pe-

titioner, in accordance with the law in such cases made.

And as in duty bound, &,c. John Johnston.

Subscribed and sworn to, &c.
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[ No. 119. ]

PETlTIOJf of PURCnASER, where the Representative of the Estate fails

or REFUSES to CONVEY in accordance with an Order of Court.

To the Honorable Edwin Rust, Judge of the Court of Pro-

bate in and for Mobile County:

The petition of John Johnston, respectfully shows, that

on the — day of , 18— , this honorable Court by its de-

cree, ordered John Jones, as the administrator of the estate

of Richard Rich, deceased, to make a conveyance, to your

petitioner, of certain lands, to which said decree refers, (or,

which said decree describes, as the case may he.)

Your petitioner further shows, that, since said decree for

a conveyance was made, he has repeatedly applied to said

administrator for a deed to said land according to law, and

as authorized by the terms of said decree; but has been ut-

terly unable to obtain a compliance, on the part of said ad-

ministrator, with such, your petitioner's, lawful and proper

demand.

For relief in the premises, your petitioner prays your Ho-

nor, to cause citation to issue to said administrator, to show

cause, at such certain time as your Honor shall appoint, why
he should not be attached, as for a contempt of Court in so

failing to comply with the said order of this Court. And
as in duty bound, &c. John Johnston.

Subscribed and sworn to, &c.
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[ No. 130. ]

ORDER Ihat Administrator be CITED to SHOW CAUSE why lie should not

COAVEY LAND to PDRCHASER, or, why he should not be ATTACHED

as for a CONTEMPT, in failing to CONVEY LAND, as ordered by the

Court.*

Richard Rich, deceased, Estate of, }^
,0

Order to Administrator to show cause. )

This day came Joiin Johnston, and filed his petition in

writing, duly verified by his oath, setting forth, among other

things, that he purchased from John Jones, as the adminis-

trator of said estate, and under the decree of this Court,

certain lands which had belonged to said deceased at his

dsath, for which purchase he has paid the whole purchase

money, in accordance with the decree of the Court and the

terms of such sale—the said sale having been heretofore

regularly confirmed by the order of this Court—and further

stating, that said administrator has utterly failed and ne-

glected to take the proper steps to have a deed of said land

made to petitioner, notwithstanding petitioner has repeatedly

requested him so to do. (If the Court has already ordered a

conveyance—as in form, No. 119

—

then, instead of the fore-

ixoing, recite as follou)s, after the words ^' among other things,''"'

viz: that John Jones, the administrator of said estate, has

flailed and refused to make a conveyance to him, of certain

lands, as he was ordered to do by the terms of the decree of

this Court, rendered in the premises on the — day of
,

18— ,) and praying that said administrator should be cited, to

show cause why he should not make such conveyance as the law

<iirects in such cases: (or,ifhehad heenhefore ordered to con-

vey, say, to show cause why he should not be attached, for a

contempt of this Court, in failing so to make the proper con-

veyance of said land, in accordance with the decree of this

* This order is so framed as to apply to the two last preceding petitions,

where the administrator fails to convey as ordered by the Court, and where he
fails and refuses to report the purchase money paid, so that the Court may
make the order for conveyance.
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Court.) It is ordered, that said John Jones, as such admin-

istrator be cited, by process to be personally served upon

him, to be and appear before this Court, on the — day of

, 18— , to sliovv cause, if any he has, why he should not

be ordered to make conveyance of said lands to said John

Johnston, in accordance with the said prayer of his said pe-

tition (or, why he should not be attached for a contempt of

Court, in failing to make such conveyance, as aforesaid, in

compliance with the former order of this Court.

If an attachment should be resorted to, the form of an order for such process,

to he found in connection with tiie subject of Wills, may be used, varying the

recitals, upon which the order is made, to suit the facts.—See No. 4.

[ No. 131. ]

FORM of DEED for LAND SOLD under ORDER of Court by an ADMINIS-

TRATOR or EXECUTOR.—Code § 1770.

State of Alabama, )

Mobile County, )

Whereas John Jones, the administrator of the estate (or,

the executor of the last will and testament) of Richard Rich,

deceased, duly appointed by, and qualified in the Probate

Court of said county, heretofore appHed for, and, on the

— day of ,
18— , obtained an order and decree of said

Court for the sale of the land described as follows, viz

:

(Here describe land as set out in the decree,) which land was

sold by said administrator (or, executor, as the case may be,)

under and in pursuance of said decree, on the— day of
,

18— , at public outcry, between the hours of twelve o'clock,

M., and five o'clock, P. M., to , for the sum of

dollars,—that being the highest and best bid for the

same,—after the time, place and terms of the sale, together

with a description of the said property had been advertised

for the period of days in the , a newspaper pub-

lished in said county : And whereas, said sale was duly re-

ported by said administrator, and, on the — day of ,
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18— , the same was confirmed by an order of said Court t

And whereas, the whole of said purchase money has been

paid, and said Court, upon the application of said adminis-

trator, hath ordered a conveyance of said land to be made

by said administrator, (or, any other 'person who may he se-

lected hy the Court,) to said purchaser thereof, according to

law :

Now, therefore, this instrument witnesseth, that the said

Jones, as such administrator, as aforesaid, hath, in accord-

ance with the order of said Court, last referred to, conveyed

and confirmed, and by this instrument, doth convey and

confirm, unto the said , his heirs and assigns

forever, all claim, right, title and interest which the said

Richard Rich, deceased, had, at the time of his death, in

and to the lands aforesaid.

In witness whereof, the said administrator (or, executor)

hath hereto affixed his hand and seal, this the — day of

, 18—
Signed, sealed and deUvered in

the presence of,

Anderson Boeram,
Abner Plorniwh.

John Jones, [l. s.]

[ No. 133. ]

FORI of ACHNOWLEDGMENT of CONVEYANCES.—Code § 1279.

8tate of Alabama, )

Mobile County, y

I, Edwin Rust, Judge of the Court of Probate, in and for

said county and State, hereby certify, that John Jones, whose

name is signed to the foregoing conveyance, and who is

known to me, acknowledged before me, on this day, that,

being informed of the contents of the conveyance, he executed

the same voluntarily, on the day the same bears date.

Given under my hand, this the — day of , A. D.
18— , at office, in the city of Mobile.

Edwin Rust, Judge.
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[ No. 133. ]

FORM of PROBATE of CONVEYANCE, when ATTESTED by two WITNES-

SES.—Code § 1280 and 1281.

State of Alabama,
Mobile County.

T, Edwin Rust-, Judge of the Court of Probate, held in and

for said county, hereby certify, that Abner Plornish, a sub-

scribing- witness to the foregoing conveyance, known to me,

appeared before me this day, and being sworn stated, that

John Jones, the grantor in the conveyance, voluntarily exe-

cuted the same in his presence, and in the presence of the

other subscribing witness, on the day the same bears date

;

that he attested the same in the presence of the grantor and

of the other witness, and that such other witness subscribed

his name as a witness in his presence.

Given under my hand, at office, in the city of Mobile, this

the — day of , A. D. 18—.

Edwin Rust, Judge.

[ No. 134. ]

PETITION to AMEND RECORD nunc pro tunc—as to MISTAKE in name.*

To the Honorable Edwin Rust, Judge of the Court of Pro-

bate for the County of Mobile :

The petition of John Jones, administrator in this Court of

the estate of Richard Rich, deceased, respectfully shows un-

to your Honor, that on the — day of ,
18— , he filed a

petition in said Court against the widow and heirs of said de-

cedent, praying for an order for the sale of the real estate

of the said decedent, which petition has been duly granted,

though no sale of said land has as yet been made—to which

petition, and all the orders and proceedings thereon, now

* This petition is for an amendment as to a mistake in the Christian name of

one of the parties. There is no reason why the power to amend, in a proper

case, should not extend to other errors as well. For i,'eueral directions see 9th

Porter, 1G3 and 446; 2 Ala. 164; also 2 Stew. 470; 10 Ala. 375; but also see

ir> Ala. 79.
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remaining of record in this Court, your petitioner here re-

fers, that the same may be taken as part of this petition.

Your petitioner further states, that in said petition, and

in the orders, process and proceedings thereon had, Char-

lotte Rich, one of the children and heirs of said deceased, is

erroneously, and by a clear mistake, called Carlotte, instead

of Charlotte, her real name.

Your petitioner further states, that said Charlotte is under

the age of fourteen years; that she resides with Mrs. Mary
Rich, her mother, in this county, where she resided at the

time the process under said petition was issued and served
;

that the process under said petition was duly served on said

Mary Rich, as the custodian of, and for the said Charlotte,

though by the wrong name of Carlotte, aforesaid ; that after

such service A. B. was appointed and consented to act, and

that he has acted up to this time, in all matters and proceed-'*''

ings pertaining to said petition, as the guardian ad litem of

and for the said Charlotte, though by said wrong name, as

aforesaid.

Your petitioner further states, that the right name of the

said heir appears in the [it^tition which was originally filed in

said Court for the letters of administration upon said estate,

heretofore granted to petitioner, and in the depositions taken

in the proceedings had on the said petition for the sale of

said real estate—all of which are of record in this estate, and

to which reference is prayed, for the purpose of amending

and correcting said mistake.

In consideration of all which, to the end that the sale of

said land hereafter to be (or, which has heretofore been)

made shall not be injured by reason of said mistake, and

so that said record and proceeding shall not cause unjust

question and litigation hereafter, your petitioner prays your

Honor to order and allow said mistake of name to be

amended and corrected, nunc pro tunc, in said petition and

proceedings,^wherever it occurs,'^so that the entire record of

the matters in said Court, which pertain to said estate, shall
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be correct and uniform as to the names of the heirs thereof.

Your petitioner further prays, that said Charlotte may be

duly cited, according to the rules and practice of said Court,

to show cause, if any there be, why said amendment and

correction should not be made, as prayed for by petitioner.

And as in duty bound, Sec.

John Jones.

Subscribed and sworn to, &c.

[ No. 135. ]

ORDER setting day to hear PETITION to AMEND the RECORD nunc pro

tune, &e.

Richard Rickj deceased, Estate of, ) Ig
As to amending Record. )

This day came John Jones, administrator of said estate,

and filed his written application under oath, for an amend-

ment nunc pro tunc, of the record in this estate, relating to

the petition for the sale of the land of said decedent, and the

orders and decrees thereon heretofore made in this Court,

so that wherever the name Carlotte appears, the name of

Charlotte, shall be substituted in the stead and place thereof

;

alleging, in said petition, among other things, that the de-

signation of Carlotte occurs by mistake, and should be Char-

lotte, the latter being the true name of the heir of the de-

ceased, intended and referred to in said petition by the said

name of Carlotte. It is, therefore, ordered, that said matter

be set down for hearing on the — day of , 18—, and

that Mary Rich, the widow of said decedent, and the custodi-

an of said minor, and A. B., the guardian ad litem, who was

heretofore duly appointed to act for the minor called, in said

petition, by the name of Carlotte, and who has heretofore

acted as such guardian, in all matters pertaining to said peti-

tion for the sale of the land, and the said orders and decrees

19
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on them, notifying them of the filing of said application for

such amendment, and of the day set for the hearing thereof,

so that they may appear and contest said application for

amendment, if they shall think proper, and so that tlie said

A. B., as such guardian, shall be required to appear, on said

day of hearing, in behalf of said minor, and to deny in wri-

ting the allegations of said application for an amendment,

and otherwise to attend to the interests of said minor in

this matter, so that right and justice shall be done in the

premises without detriment to the claims of said minor.

The command in the citation to the mother would he—" to cite Mary Rich, as

the mother and custodian of the person of Charlotte Rich, a minor ;" and for the

guardian ad litem it icould be—" to cite A. B., as the guardian ad litem, here-

tofore appointed for Carlotte Rich, a minor." The object of the citation may be

set forth in the process as follows, viz : " to show cause, if any there be, why
the record of all the proceedings heretofore instituted and had in said Court for

the sale of the lands of Richard Rich, deceased, should not be amended and cor- ^
rected, nunc pro tunc, so that the name of Charlotte, one of the minor heirs of

Baid deceased, shall appear in the place and stead of Carlotte Rich, in the peti-

tion for said sale, and in all proceedings and process relating thereto, wherever
the name of Carlotte occurs, in accordance with the prayer of the petition of

John Jones, the administrator of said estate, which is now on file in the said

Court, and in which it is alleged that Charlotte is the true name of the heir

intended instead of ' Carlotte.'
"

[ No. 136. ]

ORDER to AMEND RECORD nnnc pro tnnc.

Richard Rick, deceased, Estate of,') ^r.

Order to amend Record. )

This being the day which was appointed by this Court to

hear the application of John Jones, filed by him as the ad-

ministrator of said estate, and praying for an amendment
and correction of the petition and of all proceedings and pro-

cess thereon, pertaining to an order for the sale of the lands

of said deceased, the order for which sale has been hereto-

fore granted in this Court, now comes the said administra-

tor and also comes A. B., the guardian ad litem, heretofore

duly appointed to attend to the interests of the minor heirs

of said deceased, and who now appears in open Court and
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files his answer, as such guardian, denying in writing, the

allegations of said application for an amendment ; and, it

being shown, from the papers on file, to the satisfaction of

the Court, that ftlary Rich, the widow of the deceased, and

the mother and custodian of Charlotte Rich, a minor heir of

the deceased, who is under the age of fourteen years, has

been duly cited in strict accordance with the terms of the

order of Court, in this proceeding, made and entered on the

— day of ,
18— , on motion of said administrator the

Court now proceeds to the reading of said application, and

to hear, the proof to be submitted in relation thereto. And,

it beino; shown to the satisfaction of the Court, that the name

of one of the infant heirs of said decedent is Charlotte, and

that said deceased had no child or heir named Carlotte ; and

that the process and citation issued on the petition of said

administrator for the sale of the real estate of the said de-

ceased, was in fact duly served on the said Mary, who was

then, as now, the custodian of the person of her said daugh-

ter, and that said A. B. was in fact appointed by this Court

to defend, and that he has appeared and acted for, said

Charlotte in all matters pertaining to said petition for the

said sale of land, and that in said petition for the sale of

land, and in the proceedings under it, the said infant heir

was by mistake called Carlotte : And it further appearing to

the Court from an inspection of the petition for the grant of

letters of administration on said estate, and from the depo-

sitions taken on said petition for the sale of land—all of

which are of record in this Court, and constitute parts of the

records of the proceedings had in this estate—that the right

name of said infant heir, as stated in said application for an

amendment, appears in the reeord: It is ordered and de-

creed by the Court, that the said mistake of name in the

said petition for sale of real estate, and in the proceedings

and orders had thereon, be corrected and amended, nunc pro

tunc, wherever it occurs, by inserting the true name of said

infant heir Charlotte in place of Carlotte wherever it occurs,
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and* that the sale of said real estate be proceeded with, and

made in pursuance of the decree of this Court heretofore

granted for that purpose.

[ No. 137. ]

PETITION of PURCHASER to have a MISTAKE corrected as to the nnm-

ber, &c., in the description of LAND, and for TITLE.—Pamphlet Acts

18§I-'52 ; No. 81, page 86.t

^^J^\f
-^^^^7^' I In the Probate Court.

'

Mobile County. >

To the Hon. Edwin Rust, Judge of said Court

:

The petition of John Johnston respectfully represents un-

to your Honor, that at the sale of the real estate of the late

Richard Rich, deceased, made, on the— day of , 18—

,

under the order of said Court, by John Jones, the adminis-

trator of said estate, he your petitioner, became the purcha-

ser of lot number three, east side of Fourth street, in Citron-

elle, and not of lot number two, east side of Fourth street,

in Citronelle, as was heretofore erroneously reported to your

Honor, by said administrator.

Your petitioner further states, that said sale to him of said

lot, numbered three, was made bona fide ; that possession of

Ksaid lot number three accompanied said sale to your peti-

tioner, and that the whole amount of money to be paid by

your petitioner for the purchase of said lot has been duly

paid.

Your petitioner, therefore, prays that said mistake in de-

scribing said land by its number may be corrected, and that

* If the order is made after a sale tliis conclusion will be omitted, of course.

t The act here referred to was undoubtedly drawn to suit some particular

case, the natural consequence of which is, that, as a law for general relief, in

cases of mistake, it Is utterly defective. In its present form it can be of no
general utility. The purpose of the law is good, however, and should suggest

the propriety of an act to be more general in its relief, and more careHil in its

phraseology.
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said administrator may be cited* to answer this petition, and

that your Honor will decree a conveyance of the proper title

to your petitioner. And as in duty bound, &c.

John Johnston.

Subscribed and sworn to, &c.

C No. 138. ]

ORDER upon PETITION to correct a MISTAKE in describiiig LAND by its

Richard Rich, deceased, Estate of, ^ -^
Order to correct mistake and to make title. )

Citation having been heretofore issued upon the petition

and oath of John Johnston, to be served upon John Jones,

the administrator of said estate, calling upon him to appear

in Court this day, and show cause, if any exists, why he

should not duly convey the title to lot number three, east

side of Fourth street, in Citronelle, to John Johnston, who,

in his petition now on file, claims to have been the hona fide

purchaser thereof from said Jones, as administrator of the

estate of Richard Rich, deceased, and why the report of said

administrator, of said sale of real estate of said decedent

should not be so amended and corrected as to show that said

Johnston became the purchaser at said sale of said lot num-
ber three, and not of lot number two ; said petition alleging

that said number two, appears in said report by a mistake

in describing said land by its numbers ; and said administra-

tor now appearing, and having filed his answer to said peti-

tion and citation, admitting the occurrence in the said report

of sale of a mistake in the description of the land sold to the

petitioner and consenting that such mistake may be now
corrected ; and it having been shown to the Court, by satis-

factory evidence, that said sale was mside bona fide ; that

* The proper form for filling up the citation in this case will be found embo-
died in the order upon the foregoing petition. See next form.
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possession of said lot number three accompanied said sale

;

that such mistake actually occurred in the description of

said land by its numbers, and that all of the purchase mo-

ney due from said Johnston on said sale of land has been

duly paid : It is ordered and decreed by the Court, that

said mistake be corrected, and that said report of sale be

amended so as to make said Johnston purchaser of said lot

number three in lieu of said lot number two. It is further

ordered and decreed, that said Jones, as such administrator,

do forthwith make the proper title to said lot number three

to said Johnston. It is further ordered, that said petition

and answer be recorded.

[ No. 1Q9. ]

PETITION of WIDOW or CHILD to have live liunilrcd dollars in value of

the LAND SET OFF, &c., where all the REAL PKOPEllTY is to be sold

to pay DEBTS.—Code § 17J8, subdivision C
*

State ofAlabama,
Mobile County.

To the Hon. Edwin Rust, Judge of the Probate Court in and

for said ('ounty and State :

The petition of Olivia Rich, respectfully showeth unto

your Honor, that she is the widow of Richard Rich, deceas-

ed, whose estate is now being administered in this Court,

by John Jones, as the administrator thereof, (or, as the ex-

ecutor of his last will and testament, as the case may be.)

Your petitioner further states, that the said Jones hath

filed his application to your Honor, for an order to sell all

* The foregoing petition and succeeding orders, citation, «fec., need not neces-
sarily be resorted to. The representative or the widow, might select, and have
the land set off and appraised, without an appeal to the Court; but the course
marked out by these forms is believed to be the most proper, and best calcula-

ted to guard against error, and to secure the rights of all concerned against

frauds and unjust prejudices or partialities in the allotment made.
Again, if the representative proceeds upon his own motion, he takes upon

himself the responsibility of deciding " that it is necessary to sell all the real

property for the payment of debts," as, unless it is first ascertained, by the
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the real property of said estate to pay debts, which applica-

tion is now pending and set down for hearing on the — day

of- ,18—.
Your petitioner further states, that the names of all the

children of said deceased, and all of whom were under the

age of twenty-one years at the time of the death of said de-

cedent, are correctly set forth, in said application to sell the

lands; and that said children and petitioner were members

of the family of said decedent at the time of his death.

Your petitioner further shows unto your Honor, that she

is entitled to select, and to have set off by metes and bounds,

real estate to the value of five hundred dollars, to include

the homestead, or such portion of the same as can be select-

ed without injury to the remaining portion of the estate, for,

that inasmuch as no part of the homestead can be properly

selected

—

or, there being no homestead belonging to the

said estate—she is entitled to select, and to have set off by

metes and bounds, from other lands of said estate, real pro-

perty, not exceeding the value of five hundred dollars) to

be estimated by the persons heretofore appointed to appraise

said estate, the same to be exempt from sale ; and the title

thereto to vest in your petitioner, and the said children of

said decedent.

Your petitioner further states, that she is unacquainted

with the value of land, and does not know how a proper

Court, or in some other way, that such necessity exists, such a provision for the

widow or children is not authorized by law. Under any circumstances it is

manifest that the widow can seldom have the requisite knowledge as to the

debts, or as to the value of the personal property to enable her to pass upon
the question of necessity. By the mode here proposed the spirit and the let-

ter of the statute would seem to be sufficiently complied with, inasmuch as the

representative in making the selection at the instance of the widow, acts as

her agent, (see Confirmation, Form No. 134) though also under an authority

from the Court. And, as our law now gives the possession of the land to the
representative to rent out, and to sell to pay debts—in fact, gives him the con-
trol of the lands of the decedent—he is very likely to be much the most capa-

ble of meting out justice to all interested. Besides, so far as the widow's interest,

in the land selected is concerned, she ought to receive some muniment of title

—

such as a deed—and it would always be well for even the heir to have the cer-

tificate or deed of the representative, that he may have record evidence of the

selection, and of his right, against any subsequent pursuit by a creditor, or any
otiier person.
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selection can be made so as to do least injury to said estate

;

and, as the real j)roperty of said estate is in the possession

said Jones, that she is unable to make such selection in a

proper manner ; or to have the same properly valued, or set

off hy metes and bounds, as the law requires, and so as to do

as full justice to said estate, to said children, or to herself, as

she is satisfied would be done to all whose interests are in-

volved in such proceedings, if said Jones should be autho-

rized to make such selection.

Your petitioner further states, that said Jones hath signi-

fied his willingness to act in the premises aforesaid, if your

Honor shall think proper so to order, upon this your petition-

er's application : Wherefore, your petitioner prays, that said

Jones may be authorized, by an order of said Court, to select

the real estate to which your petitioner and said children are

entitled, as aforesaid, and to have the same duly estimated

and set off by metes and bounds. And as in duty bound, <fcc.

Olivia Rich.

Subscribed and sworn to, &c.

[ No. 130. ]

ORDER setting DAY to HEAR PETITION of the WIDOW or CHILD, under

Code § 17S8, subdivision 6.

Richard Rich, deceased, Estate of, ) .q

As to homestead of. y

This day came Olivia Rich, the widow of said intestate,

and filed her petition in writing, duly sworn to, alleging that

the application of John Jones, the administrator of said es-

tate, is now pending in this Court, and set down to be heard

on the — day of ,
18— , for an order to sell all the real

property of said decedent to pay debts, and praying that five

hundred dollars, in value, of said real estate, maybe set oflT,

according to the provisions of subdivision six, of section one

thousand seven hundred and thirty-eight of the Code, for, and
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the title to be vested in her, the petitioner, and in the chil-

dren of said deceased, all of whose names are set forth in

the said a])plication of said administrator. And the Court

having read said petition of said widow, in which it is stated,

among other things, that she cannot make such selection pro-

perly, and that said administrator has consented to act in

the premises for her : It is ordered, that the matter of her

said petition be set for hearing on the — day of ,

18— , and that said administrator have two days* notice of

said day set for such hearing, and of the nature of said pe-

tition which is to be then heard, in order that he may inform

the Court whether or not there is any legal objection to such

selection, and setting off, and as to his willingness to act in

the premises.!

[ No. 131. ]

ORDER that five hundred dollars in value of REAL PROPERTY be SET

OFF for WIDOW and CHILDREN.

Richard Rich, deceased. Estate of,") -jq

As to homestead. y

This day having been set to hear the petition of Olivia

Rich, the widow of said decedent, asking that real estate of

said intestate, of the value of five hundred dollars, may be

selected and set off to her and to certain of the children of

* A short notice is ordered because it is oecessary that the petition should be
finally disposed of, before, or, at all events, by the day set for hearing the ad-

ministrator's application to sell.

t Tlic citation icould he—to show cause, if any he has, why the petition should

not be granted, as this day filed by Olivia Eich, the widow of the deceased,

praying that five hundred dollars, in value, of the real estate of the deceased,

may be selected by him and be set ofi" by metes and bounds, to her, said peti-

tioner, and to the children of said deceased, who are named in said petition, upon
the ground that said administrator has applied for an order of sale, and that it

is necessary to sell all the real estate of the deceased to pay debts, and accord-

ing to the provisions of subdivision six, of section 1738, of the Code of Alabama.

With slight changes these forms can be used by one of the children as well

as by the widow.
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said decedent, who were under the age of twenty-one years^

and who, together with your petitioner, were members of his

family at the time of the death of decedent, under subdivision

six, of section one thousand seven hundred and thirty-eight

of the Code, John Jones, the administrator of said estate,

having apphed for an order to sell all the real property of

said estate, upon the ground that such sale is necessary to pay

debts, which application is now pending in this Court : Now
comes the said Olivia, and moves the Court, that her said

petition may be granted ; and also comes the said John

Jones, and it appearing to the Court, from the proof now
made, that the allegations contained in said petition are

true; that it is necessary to sell all the real property to pay

the debts of said decedent, and that said Olivia cannot pro-

perly make such selection and have such selected lands es-

timated and set off, and the title properly vested in herself

and in said children; and said Jones now consenting, in open

Court, and signifying his willingness to act in said premises,

for her : It is ordered, adjudged and decreed by the Court,

that said administrator be, and he is hereby authorized to

proceed forthwith to select real estate, to include the home-

stead, or such portion thereof as can be selected with-

out injury to the remaining portion of iho real estate ; or if

no part of the homestead can be selected with propriety, or

if there is no homestead, then the said administrator is di-

rected to select from the other lands of said estate, to be set

off by metes and bounds, and in no event to exceed in value

the said sum of five hundred dollars ; and the said adminis-

trator is further directed, to have the value of the said lands,

so selected by him, estimated under oath, and in writing, by

the persons heretofore (or, now, as the case may he—Code ^

1733) appointed to appraise said estate, and to return into

Court said sworn estimate, together with his own report in

the premises, on or before the — day of , 18—

.

(Naming some day, if 'possible, before the day for the final

hearing of the administrator's petition to sell.)
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[ No. 133. }

REPORT of an ADMINISTRATOR or EXECUTOR showing that he has SET

OFF LAND for the WIDOW and CKILDREN.—Code § 1738, sub. 6.

Sfafe of Alabama, )

Mobile County.

To the Honorable Edwin Rust, Judge of the Court of Pro-

bate of said county:

The report of John Jones, the administrator of the estate

of Richard Rich, deceased, respectfully shows unto your Ho-

nor, that in accordance with the wish and request of Olivia

Rich, the widow of Richard Rich, deceased, and in obedi-

ence to the authority of said Court, granted and entered of

record in said estate, on the — day of , 18—,
(or, if

the selection is made without an order of Court, allege, in-

stead of the above, that it having been found necessary to

sell all the real property of said estate to pay debts, in obe-

dience to the provisions of the Code in such cases made,) he

selected for Olivia Rich, the widow, and for the children of

said deceased, real estate, the value of which does not ex-

ceed five hundred dollars, as is shown by the sworn estimate

of the appraisers thereof, which estimate is hereto attached

and filed, as part of this report. Said land does not include

the homestead

—

(or, such land does include the homestead,

varying the following allegations to suit the fact,) as the ap-

praisers valued it at more than five hundred dollars, nor any

portion of the same, inasmuch as it could not be divided

without injury to the remaining portion of the estate, but

the same has been selected from the other lands of the es-

tate. All of which is respectfully submitted for the appro-

val and other action of the Court in the premises.

John Jones.

Subscribed and sworn to, &c.
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[ No. 133. ]

ESTIMATE of APPRAISERS of LAND to be SET OFF to the WIDOW and

CHILDREN.

State of Alabama,
Mobile County.

The undersigned, who were heretofore appointed, by the

Probate Court of said county, appraisers of the estate of

Richard Rich, deceased, whereof John Jones is administra-

tor, hereby certify, that, the homestead of said estate is

worth more than five hundred dollars, and that the same

cannot be properly divided ; and that they have viewed, ex-

amined and estimated the value of that certain other piece

of land, and the improvements thereon, belonging to the es-

tate of said decedent, and described as follows, to wit:

(Here insert a fall description of the land set off)—and now
state, that the true value of said last named land and im-

provements does not exceed the sum of five hundred dollars,

according to their best judgment, after obtaining the fullest

information on the subject, which was accessible to them.

A. B. ^

c. D. >

E. F. 3

Appraisers.

Subscribed and sworn to, by A. B., C. D. and E. F., be-

fore me, <fcc.

[ No. 134. ]

ORDER CONFIRMING the action of the REPRESENTATIVE, and ordering

him to CONVEY.

Richard Rich, deceased. Estate of ) Iq
Order for deed to loidow and children. )

This day comes John Jones, the administrator of said es-

tate, and files his report, accompanied by the estimate of the

appraisers, showing that he has selected, according to the de-

cree of this Court, made on the — day of , 18— , for the



157

widow and children of said decedent, the lands of said es-

tate, described as follows, viz : (Insert description as fur-

nished hi) appraisers.) And it appearing to the Court, from

the proof submitted, that said selection and estimate, of the

value of said land, have been fairly made, and in accordance

with law in such cases ; and from the estimates of the ap-

praisers, made under oath, and which is on file, that said

land, with the improvements thereon, does not exceed the

sum of five hundred dollars in value ; and that such selection

has been approved and adopted by said widow as her own

:

It is ordered and decreed, that all and singular, the entire

proceedings in this behalf be, and the same are hereby con-

firmed ; and the said Jones is hereby directed and required,

so soon as it shall be found, by the decree of this Court, ne-

cessary to sell all the real property of said estate to pay

debts, to execute and deliver a proper deed, conveying all

right, title and interest which the deceased had in such lands

at the time of his death, jointly, to Olivia Rich, the widow
of said deceased, and to , and , who are all

the children and members of the family of said deceased

who were under the age of twenty-one years, at the time of

his death, and to omit said land from any sale hereafter to

be made by him. It is further ordered, that the petition

filed in this proceeding, and all other writings pertaining to

the same, be recorded for future reference.

[ No. 135. ]

DEED of LAND, or HOMESTEAD, worth five hnndred dollars to WIDOW
aud CHILDREN.

State ofAlabama, )

Mobile County. )

Whereas, Olivia Rich, the widow of Richard Rich, de-

ceased, heretofore filed her petition to the Honorable Edwin

Rust, Judge of Probate in and for said county, and State,

praying that the administrator, in said Court, of the estate
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of said decedent, mi^ht be authorized by an order of said

Court to select and set off by metes and bounds, for said

widow and for the cliildren of said deceased, real property

belonging to said estate, not to exceed in value the sum of

five hundred dollars, by virtue of, and in accordance with

the provisions of subdivision six, of section one thousand

seven hundred and thirty-eight of the Code of Alabama

:

And, whereas, such selection was made, according to the

prayer of said petition, the order of said Court thereon, and

of the said provisions of law, which proceeding and selection

was duly approved and confirmed in said (^ourt, by its de-

cree in the premises, on the — day of , 18— , in and

by which decree said administrator is directed and required,

so soon as it should be found, by the decree of said Court,

necessary to sell all the real property of said estate to pay

debts, to execute and deliver a proper deed, so as to vest the

title to the land so selected, &,c., jointly in said widow and

said children : And, whereas, said administrator, in and by

a decree of said Court, made and entered on the — day of

, 18— , hath been duly ordered to sell all the real prop-

erty of said estate for the express purpose of paying debts

:

Now, therefore, this instrument witnesseth, that John Jones,

the administrator of said estate, in consideration of the prem-

ises, and under said decrees of said Court, hath conveyed,

and by this instrument doth convey and confirm unto said

Olivia Rich, the widow, and unto , and , the

children of said decedent, the land, so selected and set oflT,

as aforesaid, which is located and described by metes and

bounds as follows, to wit : (Here describe the land)—togeth-

er with all and singular the improvements thereon, and all

claim, right, title and interest which the said Richard Rich,

deceased, had at the time of his death, in and to the lands

aforesaid.

In witness whereof, the said administrator (or, executor)

hath hereto affixed his hand and seal, this the — day of

, 18

—

John Jones, [l. s.]

As to proof or acknowledgment of deed, see Nos. 122 and 123 of these forms.
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[ No. 13G. ]

PETITION that an EXECUTOR or ADMINISTRATOR be reqmred to give

ADDITIONAL SECURITY.—Code § 1G!)7, et seq.

State of Alabama, )

Mobile County. 3

To the Honorable Edwin Rust, Juclg-e of the Court of Pro-

bate for said County

;

G. H., an heir at law (or, a creditor

—

or, a legatee

—

or,

a devisee, mentioned in the last will and testament

—

or, any

other interested fcrson—Code% 1698) of C. D., deceased, res-

pectfully represents unto your Honor, that A. B., on the —
day of ,

18— , being appointed by said Court to be the

administrator of the estate (or, having accepted the trust of

an executor of the said last will and testament) of the said

C. D., deceased, gave bond for the faithful performance of

his trust, as by law required, for the sum of — dollars
;

and that the sureties named in said bond, viz :

and , are, as petitioner believes, evidently in-

sufficient for the purpose thereof

—

(or, state any fact under

% 1697 oftlie Code.)

Your petitioner therefore prays your Honor, that the said

A. B. may be required to give an additional bond, with suf-

ficient security, or, on failure thereof, that your Honor will

remove him from said office, and appoint some other person

in his stead, agreeably to the law of this State in such case

made and provided. And as in duty bound, &c.

G. H.

Subscribed and sworn to, &c.
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[ No. 137. ]

ORDER setting day to hear and determine as to additional SECDRITY.

Code§ 1697, etseq.; § 1708, et scq.

C. D., deceased, Estate of,'} -.q

As to additional securities. 3

A. B. liaving heretofore been duly appointed by this

Court to administer upon said estate, with C. H. and E. F.

as his sole securities in his administration bond, and G. H.

a creditor of said estate

—

(or, any person mentioned in §

1698—having this day filed his written application under

oath, alleging, among other things

—

set forth any fact war-

ranted by § 1679 of the Code, and as the same is alleged in

the petition)—and praying that said A. B. may be duly re-

quired to give an additional bond for the performance of

his duties as such administrator, or be removed, on failure

so to do : It is ordered, that the matter of said application

be set for hearing on the — day of ,
18— , and that

said A. B. have notice of the said matter hereinbefore set

forth, and of the day set for the hearing thereof,* five days

(§ 1700) before the same is heard.

* If the representative is out of the State, (§ 1701) from this reference mark,
proceed as follows, viz : " by publication for three successive weeks iu the

, a newspaper published in this county."

The following would he a proper form for such publication, viz:

State of Alabama,
J p ^ ^ (. ^ ^g

Mobile County. 5

C. D., dec'd. ? This day came G. H. a creditor of said estate, and filed his

Estate of. ^ application in writing and under oath, praying that A.B. the ad-

ministrator of said estate, in this Court, may be required to give an additional

bond, upon the ground that E. F. a security in the original bond, has since de-

parted this life :—It is ordered, that the — day of ,
18— , be appointed a

day for hearing said application, at which time the said A. B. and all persons in-

terested, can appear and contest the same, if they think proper.

E. EusT, Judge.

If citation is issued it should be—" to show cause, if any he has, why he should
not be required to give an additional bond as administrator, in said Court, of

the estate of C. D., deceased, in accordance with the prayer of the application

of , (naming the petitioner,) which application is now on file."
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C No. 138. ]

ORDER APPROVING ADDITIONAL BOND, filed upoa PETITION to, bnt

witliout an ORDER of COURT.

C. D., deceased, Estate o/, ) -.q

As to additional bond. 5

An order of Court having been entered in this estate on

the — day of ,
18— , requiring A. B. to appear and

show cause, if any he had, why he should not be required to

give a bond, as administrator of said estate, additional to the

one heretofore given by him in such capacity, this day comes

the said A. B. in obedience to the notice to him, heretofore

duly given in pursuance of said order, and files such an ad-

ditional bond in the sum of dollars, with L. M. as the

additional security therein. And the Court being satisfied

that said additional surety is sufficient : It is ordered, ad-

judged and decreed, that said additional bond be, and the

same is hereby accordingly approved, and ordered to be

recorded

—

(arid if the order to show cause was not the volun-

tary act of the Court, hut was made upon a petition add)—
together with the application of G. H. heretofore filed in the

premises.

The preceding form, is framed to meet a case where there is no question

made by the representative as to the propriety or necessity of demanding an

additional bond. The next form contemplates the case where a hearing is had,

and a judgment is rendered by the Court, requiring an additional bond.

The decretal part of the above order will answer in other cases, as well as.

where the bond is given under the requisition of the Court—the recital of facts

must of course vary with the difiFerent circumstances. It will be unnecessary,

therefore, to racapitulate a form for the approval of an additional bond in any

other place.

21
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[ No. 139. ]

ORDER requiring ADDITIONAL BOND, upon APPLICATION of a third

person, and allowing TIME to give the sume.—Code § 1706.

C. D., deceased, Estate of,') -to

Requiring additional bond. )

This being the day duly appointed for A. B., the admin-

istrator of said estate in this Court, to appear and show

cause why he should not be required to give a bond, addition-

al to the one heretofore filed by him, as such administrator,

agreeably to the application heretofore duly filed by G. H.

as a creditor of said estate, now comes the said G. H. and

moves the Court to proceed with the hearing of said appli-

cation. And the said A. B. now personally appearing, (or,

if he has been noticed and fails to appear proceed thus : And

it appearing to the Court from an inspection of the citation

on file

—

or, by due proof, if the notice was given by publica-

tion—that said A. B. has had notice of the filing of said

application and of the time set for hearing the same, in all

respects according to law, and strictly as required by the

former order of Court, made and entered in the premises on

the — day of ,
18—,) the Court proceeds to hear said

application, and the proof. And, now, the Court having

heard and maturely considered said application, and being

fully satisfied, from the proof submitted in the premises, that

said application ought to be granted ; It is ordered, ad-

judged and decreed, that said A. B., be, and he is hereby

required to give a bond, as such administrator, additional

to the one heretofore given by him. It is further ordered,

that said A. B. have until the — day of ,
18—, in which

to obtain the necessary security, and to give such additional

bond.

Code § 1707—If the above order is not complied with the representative

must be removed. An order of removal vpill be found elsewhere, which, with

slight variations as to the recital of facts, vnll answer in this case.

If a bond is filed the preceding entry, No. 138, varying the recital of facts, is

the proper form of approval.
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[ No. 140. ]

ORDER by the COURT requiring ADDITIONAL BOND, upon its own

motion.—Code § 1708.

C. D., deceased, Estate of,') ^q
As to additional BoTid. 5

A. B. liaving heretofore been duly appointed to adminis-

ter upon said estate with C. H. and E. F. as his sole securi-

ties in his administration bond ; and the said E. F. having

since, as the Court is credibly informed, departed this life,

(or make any other allegation warranted by the Code ^ 1697,

1708,) so that the said administration of said estate is pro-

bably not now secured (Code § 1683,) as is required by law :

It is ordered by the Court, that said A. B. be notified to be

and appear in this Court on the — day of , 18— , to

show cause, if any he has, why he should not be required to

give bond, additional to the one which he has heretofore given,

as such administrator as aforesaid ; and that citation,* duly

notifying him of this order, be served on the said A. B., at

least five days before the matter hereof shall be heard.f

* Tlie citation would he—"to show cause, if any lie has, why he should not be
required to give a bond, as administrator of the estate of C. D., deceased, addi-

tional to the one heretofore given by him in such capacity."

t The next preceding order can easily be varied for the entry upon this pro-

ceeding, on the day of hearing, where the Court of its own motion, cites the
representative to give additional bond—the draftsman bearing in mind that in

this case the action of the Court is not invoked by any application.
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[ No. 141. ]

PETITION by SURETY to be DISCHARGED from BOND of Representatiie.

Code § 1697, et seq *

^^MoUle'cfunr' ]
^^'^^^^^ Court of said County.

To the Hon. Edwin Rust, Judge of said Court

:

The petition of I. J. one of the securities in the bond of

A. B. as administrator in this Court of the estate of C. D.,

deceased, respectfully shows unto your Honor, that the said

A. B. has become (or, is likely to become) insolvent as he

verily believes, and that petitioner has sustained (or, as he

verily believes, he probably will sustain) loss thereby.

Your petitioner therefore states, that he is unwilling lon-

ger to remain on said bond as the security of the said A. B.,

as such administrator, and now prays your Honor to set a

day for the hearing of this application, and of the evidence

which may be submitted in the premises : that your Honor

will cause the said A. B. to have the notice in the premises

which the law requires in such cases; (see Code § 1700,) and

will be pleased to make such orders as may be necessary and

proper to effect your petitioner's release from said bond in

due form of law. And as in duty bound, &c.
I. J.

Subscribed and sworn to, &c.

* This form is given merely as an example of what would be the general re-

quisites of a petition under \ 1697, and not as covering the whole ground, nor

any considerable part of it, which might properly be relied upon by the various

applicants enumerated in $ 1698.
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[ No. 142. ]

ORDER setting day to hear Petition of SURETY of Representative for

DISUMRGE from BOND.—Code § 1700-'!.

C. D., deceased, Estate of, ) jg
As to additional Bond. )

This day comes I. J. and files his application in writing

and under oath, alleging, among other things, that he is a

security in the bond filed by A. B., as the administrator in

this Court of the estate of C. D., deceased, which bond was

given by said A. B. to secure the performance of his duties

as such administrator ; that the said A. B. has become in-

solvent, (folloiving the allegation of the petition,) and that he,

the petitioner, has sustained loss thereby
;
(here again follow

the petition) and praying to be released and discharged from

further liability on said bond : It is, therefore ordered, that

l\^Q — (Jay of ,
18— , be set to hear said application and

the proof which may be made ; and that citation to said ad-

ministrator, to appear and answer said application, be served

on him five days before the hearing of the said complaint.

The citation would be, "to answer the application, this day filed by I. J., one

of the sureties in this Court upon his bond as administi-ator of the estate of C.

D., deceased—said application alleging, among other things, that said A. B. has

become insolvent, and that he, the said I. J., has sustained loss thereby."

[ No. 143. ]

ORDER requiring a NEW BOND from the Representative, upon the AP-

PLICATION of the SURETY, in the first.—Code § 1657, et seq. ; also,

see § 1715-'16.

C. D., deceased, Estate of, )
jg

Requiring additional bond. )

This being the day set to hear the application of I. J., one

of the securities of A. B. in his bond as the administrator in

this Court of said estate, praying to be released and dis-

charged from said bond, now comes the said I. J. and moves
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the Court to hear said petition and the evidence to be ad-

duced; and it being shown to the satisfaction of the Court,

that notice has been given by service of citation as required

by law, and in strict conformity to the terms of the former

order of this Court, made and entered in the premises on

the — day of ,
18— , the Court now proceeds to hear

the proofs. And it being shown, by sufficient evidence, that

said administrator is insolvent, (or, according to the proof,)

and that said I. J. has been subjected to loss by reason of

his said suretyship upon said bond : It is ordered, adjudged

and decreed, that said A. B., be, and he is hereby required

on, or before the— day of , 18— , to file a new (see Code

§ 1715-'16,) bond, in the place and stead of his first, (or,

former) bond—said new bond to be conditioned to perform

his duties as such administrator, and in such language as the

law directs. It is further ordered, that said application, and

all other papers on file relating to this proceeding be re-

corded.

C No. 144. ]

ORDER REMOVING the REPRESENTATIVE for his failm-e to give a NEW
or ADDITIONAL BOND.

C. D., deceased. Estate of, ) -.g

Removal of Administrator. )

A. B. the present administrator of said estate, having been

duly and regularly required by an order of this Court, on or

before the — day of ,
18—, to give a bond, as such

administrator, additional to that which was heretofore given

by him in that capacity, (or, a new bond, in the place

and stead of his first

—

or, former bond ; if there has been more

than one given) and the said period of time, so appointed

for said A. B. to give such bond, having now elapsed ; and

the said A. B. having neglected and failed to file any bond

in accordance with law and the requirements of said order

:
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It is adjudged and decreed by the Court, that said A. B. be,

and he is hereby removed from his said office of administra-

tor of said estate, and that the letters of administration

heretofore issued to him upon said estate, be, and the same

are hereby vacated, revoked and annulled.

C No. 145. ]

ORDER APPOINTING ADMINISTRATOR after the removal of a former

Administrator.

C. D., deceased, Estate o/, ) -.q

Appointment of new Administrator. )

It being known to the Court that A. B. was removed from

the administration of said estate, and his letters revoked on

the — day of , 18— , and that said administration of

said estate, now remains open and vacant ; and no other

person having prior title thereto, having applied for leave to

administer upon said estate ; Now, upon the petition of G. H.

a creditor of said estate ; he having given bond, as the law

requires in such cases, in the sum of dollars, with F.

O. and C. P. as his securities therein, which bond has been

duly taken and approved by the Judge of this Court : It is or-

dered, adjudged and decreed, that said G. H. be, and he is

hereby appointed administrator de bonis non in and upon said

estate, which remains unadministered. It is further ordered,

that an appraisement of said estate be made; that I. J., L.

M. and O. P. be (conclude as in form 80, page 81.^
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, [ No. 146. ]

PETITION by a CREDITOR to have the LETTERS of REPRESENTATIVE

REVOKED for REHIGVAL from the State.—Code § 1696, et seq.

State ofAlabama, )

Mobile County

To the Honorable Edwin Rust, Judge of the Court of Pro-

bate in and for said County and State :

The petition of G. H., a resident of , respectfully

represents unto your Honor, that he is a creditor of the es-

tate of C. D., deceased ; that his just claim now remains un-

satisfied ; that A. B. was heretofore duly appointed by, and

qualified in said Court as the administrator of said estate,

as will appear by a reference to the records of said Court ;

that said administrator has removed from this State without

having completed said administration, and without having

made final settlement of his administration accounts.

Wherefore your petitioner prays that such proceeding

shall be had by your Honor as shall be requisite and neces-

sary to have the said A. B. removed from said administra-

tion and his letters duly revoked. And as in duty bound, &.c.

G. H.
^

Subscribed and sworn to, &c. ^

I No. 147. ]

ORDER setting DAY to DEAR PETITION for REMOVAL of REPRESENTA-

TIVE.—Code § 1701.

C. jD., deceased, Estate of, } ,0
As to removal of Representative. 3

This day came G. H. and filed his application, in writing

and under oath, alleging, among other matters, that he is a

creditor of said estate, and that A. B. the administrator

thereof, has removed out of this State, without having com-

pleted his said administration, and without having made a

settlement of the same, and thereupon, praying an inquiry,
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and that said administrator may be removed. And it being

shown, by proof, winch is satisfactory to the Court, that said

A. B. is not now in this State : It is, therefore, ordered, that

the — day of , 18—, be, and the same is hereby ap-

pointed a day for the hearing of said application, and for

making such inquiry, and that notice* of the fihng of said

appUcation, and of this order thereon, be given by pubhca-

tion, to be continued for three successive weeks, in the

• , a newspaper pubhshed in this county.

[ No. 148. ]

ORDER REMOVING ADMINISTRATOR after PUBLICATION.

C. D., deceased, Estate 0/,")
lg

Order of Removal. y

This day having been regularly appointed for hearing the

application of G. H., a creditor of said estate, heretofore

filed in this Court, praying for the removal of A, B., the

present administrator, in this Court, of said estate, upon the

ground that he has removed from the State ; now comes the

said G. H. and moves the Court that his said application be

granted ; and it appearing to the satisfaction of the Court,

by proof, that due notice of said application has been given, by

publication for three successive weeks in the , a news-

paper published in this county, in accordance with the former

order of this Court, made an entered in the premises on the—
day of ,

18— . And it being further shown, by due proof,

that the statements set forth in said application are true,

and that the said administrator has removed permanently

from this State, without having made any final settlement

of his accounts as such administrator; and the said A. B.,

having wholly failed to appear or in any wise make answer

* The form of publication would be the same as that appended to form No.

137, with the exception that the requisition would be as to removal, and " upon

the ground that he has removed from this State," &c.

22
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to the said application : It is, therefore, ordered and de-

creed b}'^ the Court, that the said A. B. be removed from

the further administration of said estate, and that his letters

of administration upon the same be, and they are hereby

revoked and set aside.

[ No. 149. 3

DECREE by the Judge, STATING the ACCOUNT of REPRESENTATIVE, who

hiis FAILED, for ONE MONTH afier his REMOVAL, to file his accounts.

—Code § 187G, et seq.

Alfred Kleeck, deceased, Estate of) -.g

Statement of Account. )

This day came G. K., who is the present administrator of

said estate, and now moves the Court to proceed and state

the account of Francis Kleeck, the former administrator of

said estate in this Court ; and it appearing to the Court,

from an inspection of the record of proceedings had in this

estate, that the said Francis has been removed from the ad-

ministration of said estate, and his letters duly revoked by

this Court, more than one month prior to this day, and that

he has wholly failed to take any measures or proceedings to

have the accounts pertaining to his said administration, and

as to the assets of the deceased which have come into his

possession, adjusted and settled according to law ; the Court

now proceeds to state said account against the said Francis

Kleeck, as such administrator from the materials in the of-

fice of the Judge of this Court, and from such other infor-

mation as may be accessible to the Court, charging him with

such articles or moneys as have come into his hands, and

crediting him with all the credits to which he may be en-

titled, so far as known to the Court, and which can be as-

certained by any means of information in the possession of

the Court. And said account being now so stated by the

Court, shows that said Francis Kleeck has had in his hands
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since the — day of , 18— , the sum of dollars
;

and since the — day of ,
18— , the sum of dol-

lars ; and since the — day of , 18— , the sum of

dollars, making in all the sum of dollars, all be-

ing moneys of said estate, and with which, it appears to

the Court, the said Francis is justly chargeable in his said

administrative character, together with legal interest upon

said respective sums from the said several dates at which

it is ascertained, as above stated, that they were in the

hands of said administrator, he, the said administrator,

not having denied on oath, that he has used the whole

or any part of such funds, nor staled any sum so used or

not used. It is, therefore, ordered, by the Court, that said

account be filed for inspection, exception and objection ; and

that the — day of , 18— , be set as a day on which to

examine, audit and restate said account, if necessary. It is

further ordered, that notice of the above proceeding and

order be given by publication for three successive weeks in

the , a newspaper published in this county, calling

upon all persons interested to appear in and before this

Court on the said day above set for hearing the matters

pertaining to such account, if they think proper ; and that

and , who are the securities of the

said Francis in his official bond, as such administrator, be

notified of this proceeding and of the said day above set for

the restatement and examination of said account, by citation,

to be personally served on them at least ten days before the

day of hearing, calling upon them to show cause, if any

they have, why the Court should not render a decree against

said Francis, and in favor of said G. K., as administrator

de bonis non on said estate and successor to the said Francis,

for said account, so stated, or as the same may be restated

on said day, or on any other day to which the examining,

auditing and stating of said account may be regularly con-

tinued.
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C No. 150. 3

FORM OF PUBLICATION.

State of Alabama, } n u . r< ^ so
Mobile County, l^'''^^'^^^''''^

^^

Alfred Kkeck, deceased, y Francis Kleeck, administrator

Estate of. ) of said estate, having been re-

moved from said administration more than one month since,

and having wholly failed to file any account or to make any set-

tlement of his said administration, the said Court this day pro-

ceeded to state said account from the materials in the office

of the Judge thereof, and from such other information as has

been accessible to the Court: It is, therefore, ordered, that

the — day of , 18—, be set as a day on which said ac-

count can be examined, audited and restated, if it shall be

found necessary, at which time all persons in interest can

appear, if they think proper, and make such showing and

take such course as the law permits in such cases.

Edwin Rust, Judge.

C No. 151.]

FINAL ORDER, STATING and PASSING the ACCOUNT against a REPRE-

SENTATIVE whose authority has ceased, from any cause.

Alfred Kleeck, deceased. Estate of,> , a
Account finally stated and decreed. )

This being the day which was heretofore regularly ap-

pointed, by a former order of this Court, made and entered

in the premises on the — day of , 18— , to examine

the account heretofore stated by the Court, against Francis

Kleeck, as the former administrator of said estate, in this

Court, and to audit and restate the same, if it should be

found necessary, now comes G. K., administrator de bonis

non of said estate, and moves the Court for a decree upon

said account, as the same has been heretofore stated, against
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the said Francis. And it appearing, by due proof, to tiie

satisfaction of the Court, that citations have been served and

notice given and published in all respects according to law,'

and as directed in the said former order of this Court, (and

if any persons appear according to § 1880 of the Code^ such

appearance should he here stated,) and no exception or objec-

tion as to the said account, as heretofore stated by the Court,

having been filed, and none being now made known to the

Court, (or, and U. T. and F. C, the sureties

—

or any other

person—having filed exceptions and objections to said account,

as heretofore stated, setting forth

—

here state substantially

what is the nature of the exception taken—and said exceptions

and objections having been read, and, together with the evi-

dence submitted, fully considered and understood by the

Court.) It it ordered, adjudged and decreed by the Court,

that G. K., as the administrator de bonis non, of said estate,

do have and recover of and from the said Francis Kleeck,

the sum of dollars, that being the amount now ad-

judged by the Court to be due from said Francis, as such for-

mer administrator, to said estate, besides costs, and for which

execution may issue.

[ No. 153. 3

EXECUTION upon the foregoing DECREE.—Code § 1921.

State of Alabama—Probate Court for the County of Mobile.

To any Sheriff of said State, Greeting:

You are hereby commanded, that of the goods and chat-

tels, lands and tenements of Francis Kleeck, late of your

county, you cause to be made the sum of dollars,

which lately in our Probate Court for said county, was de-

creed to be paid to G. K., as the administrator de bonis non

of the estate of Alfred Kleeck, deceased, besides the sum of
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dollars costs, incurred in and about a certain proceed-

ing as to the accounts of the said Francis, as a former admin-

istrator of said estate

—

(or, ichafever else may he the naiure of

the proceeding

)

—whereof the said Francis was convicted, as

appears to us of record ; and that you have the said moneys

before the Judge of our said Court on the Monday of

, A. D. 18— ; and have you then there this writ at the

office of the Judge of said Court.

Witness, Edwin Rust, Judge of our said Court, at office,

the — day of , A. D., 18—

.

Attest

:

Edwin Rust, Judge.

Compute interest from the — day of ,
18—

.

Edwin Rust, Judge.

[ No. 153. ]

PETITION of ADMINISTRATOR de bonis non that the REPRESENTATIVE

of the DECEASED ADMINISTRATOR miiy be CDinpelled to ACCOUNT.—

Acts 1853-'4, p. 24; see 7 Ala. R. 617; 16 Ala. R. 104; 24 ibid, §16; 26

ibid, 682.

State of Alabama, > t *i -o u ^ r-^

71 r f7 y-f ^ Mn the i robate Court.
Mobile County. )

To the Honorable Edwin Rust, Judge of said Court

:

The petition of A. B., administrator de bonis non of the

estate of C. D., deceased, respectfully shows unto your Ho-

nor, that E. F., now deceased, was, heretofore the adminis-

trator of said estate in this Court ; that the said E. F. died

without having made a final settlenient with this Court of his

said administration, and that G. H. is the executor of the

last will and testament of the said E. F., deceased, in the

Probate Court of the county of Wilcox, where the said G.

H. now resides.

Your petitioner, further shows, that I. J. and L. M., who

reside in this county, are the securities, in this Court, in the
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bond of the said E. F., deceased, which was given by him as

such administrator of the estate of the said C. J)., deceased.*

*It could not have been the design of the legislatui'e to limit the account and
settlement, contemplated by the act upon which this proceeding is based,

merely to the unadmiuistered assets of tlie first estate which may have gone
into the hands of the personal representative of the administrator of such es-

tate. Such a construction would, in most cases, defeat the avowed object of
the act, which was, to enable the Court to eifect a compleie settlement in this

summary way.—26 Ala. (384.

The substantial language of the act is, that such settlement shall be as full

and complete a settlement of the accounts of the deceased administrator, as

could have been made by him while he was living. It was to be " full," that

is, to embrace every item of property which had come into the hands of the
deceased administrator—whether it consisted of money, or other estate— so

that it might be produced, or a showing be made as to how it had been disposed
of. The settlement is authorized to be made ae " completely," as if it had
been made by the deceased m his lifetime. One of the objects of a judicial

settlement is, after ascertaining the property, in specie, and the money, be-

longing to the estate, for which the deceased was properly responsible, to ob-
tain such a decree therefor as may be enforced, not only against the estate of
the deceased, but, also, against the securities, which he gave as a guarantee for

for his faithful administration, and for a final account for all the assets. If the
settlement had been made by the deceased in his lifetime, there could be no
question as to the eflect of the decree—the securities of the administrator

would be absolutely bound by it.—See 4 Ala. R. 693, 607; 5 ibid, 117 ; 6
Porter, 219.

And the settlement made through this proceeding can not be effected " as fully

and completely" as if it had been made by deceased while living, if it does not
bind his securities. There can be no reasonable doubt, therefore, but that the
legislature intended ultimate liability against the securities, to follow as a con-
sequence of the decree under this act.

But the provision in the Code, by which execution is authorized to issue against

the securities, on the return of "no property" against the principal, without no-

tice, or any hearing, is of a stringent and summary character, and must, there-

fore, be strictly followed, and nothing be taken by construction. It only author-

izes execution, upon such return, to be issued against the principal in the
bond " and his securities "—Code § 1922. The provisions, therefore, of the
section referred to, clearly would not justify this very summary process against
the security in any case, except where his principal is the party condemned in

the decree—it would not justify the issuance of such an execution on the re-

turn of " no property" as to the administrator of their principal. Such sure-

ties did not agree to bectmie bound in any way, nor to any extent, for the ad-

ministrator of th'ir principal. They did not guarantee his probity, his liiith-

fulness, nor his capacity. The act under which this settlement is sought must,
therefore, fail as regards execution upon the decree against the securities, for

the above stated reason—that the law, which permits such an execution, must
be literally pursued, and because the letter of that law does not cover the case
made by the act.—16 Ala. R. 10.5.

But, do the same reasons apply, where the question is properly raised, as to
the binding eifect, upon the securities, of the decree against the administrator
of their principal in the proceeding now in question? I think not. If I am
citrrect, then, to that extent, the settlement may be made as fully and com-
pletely as it uiight or could have been made by the principal if he were living.

Section L':;76 of the Code provides that wliere the authority of an adminis-
trator ceases, from any cause, it shall be his duty, within one month thereafter,

to come in and file his accounts for a settlement of his administration. Though
the language of this section is very broad, it is plain that the case of the death
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Your petitioner further states, that the heirs at law and

persons entitled to distribution of the estate of said C. D.,

deceased, are as follows, viz : (Here name each person, sta-

ting the sex and residence of each, icliich, if any, are of un-

sound mind, or are married women, which are minors over

fourteen, and which are minors under fourteen, and who has the

custody of the latter.)

Your petitioner, therefore, prays your Honor, that said G.

H., as such executor, may be compelled to make settlement

of an administrator does not come witliin its purview, since he who is dead can
hardly be expected to appear and file his accounts with the Judge of the Pro-
bate Court ; nor would the compulsory process of that Court, issued under

§ 1878, be likely to be of any avail in enforcing the orders of the Judge in the
premises. The Codifiers, in the use of the universal phrase—where the au-

thority " ceases from any cause"—show, clearly, that their object was to pro-

vide for a fiual settlement in the Probate Court in every possible contingency.

Death, however, is found to be one of the contingencies which escaped their

direct attention, and, is, by construction, necessarily excluded from the opera-

tion of terms, which were intended to comprehend all cases of the cessation of

such representative authority. The act, tlien, of 1854, was undoubtedly in-

tended to supply the omission in the provisions of the Code, above referred to.

Viewing tiie act in this light, it becomes proper to look at the provisions of

§ 1876, and what follows, in chapter nine, commencing on page 3(i5 of the

Code, for directions as to a fit mode of procedure, under the act of 1854, for the
purpose of making the settlement etiectuul, and bindiug upon all parties in in-

terest ; anil, a fortiori, is such a course proper, inasmuch as the act of 1854, is

entirely silent, as to how the settlement shall be made, how notice shall be

given, and who may be parties to the proceeding.

It appears to me that the Probate Judge, in settling under the act of 1854,.

should proceed, as near as may be, in accordance with chapter nine, page 365
of the Code. Under this chapter (^> 1881),) " any person interested may attend

and contest" such settlement Independently of this provision, the securities

would have a right to appear and contest at such settlement, inasmuch as they

are ultimately responsible.—7 Ala. R. 617. The Court, therefore, has jurisdic-

ti'>n of questions made by the securities upon such settlement. Having juris-

diction to hear and determine—to make binding decrees for or against the se-

curities—it follows, as a natural consequence, that if the securities are required

to come in and contest the account rendered or stated, on a day certain, and
before fiual decree thereon, by citation, personally served on the securities, they
would be bound by the decree rendered upon the final hearing.

In 24 Ala. R. 518, in a case arising under the act of 1854, the Supreme
Court say, " The settlement made by the administrator of Jennings was not

binding on the securities of the latter, for the reason that it was, as to them,

res inter alias acta. They were neither parties nor privies to it, and it was not

a proceeding in rem," thereby clearly itidicating that they would have beeu
bound by it if they had been made parties by the proper notice and citation.

That thev would be proper parties, because interested, sufiicieutly appears

from 7 Ala. 617.

This mode of settlement, under the act of 1854, is the only one whereby it

can be made as " completely" as if it had been made by the principal in hi&

lifetime. If the securities are not notified and made parties, it is plain, from

the language above quoted from 24 Ala. 518, that they are not liable to respond
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with this Court of the said administration of said E. F., de-

ceased upon the estate of the said C. D., deceased ; and, to

that end, that the said G. H. may be cited to be and appear

in this Court on or before a day to be named and appointed

by your Honor, to file such an account, statements, vouchers

and other evidences as may be required to make such a

settlement as fully and completely as the said E. F., de-

ceased, might or could have done while living.

Your petitioner further prays your Honor, when such ac-

count shall have been filed, and the day set and appointed

to make settlement of the same, that an additional order

to it, nor bound by it in any tribunal wliatsoever. So far as the Bureties are

concerned, the settlement which has been made in the Probate Court is mere
waste paper. It is not as " completely" made as if by the living principal, be-

cause, if made by him, its operation would be to bind hie sureties—one of the

rights established by it, would be to have ultimate satisfaction of it out of the

sureties. It is not, then, complete, within the meaning of the statute, because

it lacks a valuable ingredient, which is essential to those claiming rights grow-
ing out of the enforcement of the decree.

Again, the Probate Court is the forum where the liabilities of principal and
surety can be better litigated and settled than in any other. The Judge must
have been, generally, familiar with the progress of the administration. His
records show what money and effects originally went into the hands of the rep-

resentative, how much he may have collected thereafter, what property may
have been sold, the price it brought, how much of the price has been paid, the

persons who are interested in the estate, and a thousand other particulars, not

likely to be within the knowledge of any other Judge, which it would be use-

less and tedious to enumerate. It is a self-evident proposition, that no other

tribunal possesses anything like the means, for stating such an account accu-

rately, as those within the reach of aa experienced Probate Judge.

And still, again : the proviso to the third section of the act is, that such ad-

ministrator of the deceased administrator, " shall only be liable for the assets

that may come into his hands." After the full and complete settlement, there-

fore, has been gone into, as provided for in the first section of the act, compre-

hending moneys received and paid out, and showing balances of what ought to

be on hand, showing the property which came into the possession of the de-

ceased, and which ought still to be on hand, &c., &c., after all this, the ac-

count and settlement would bind nobody but the administrator of the deceased

representative, and him, only so far as it could be shown that assets came into

his hands—it would bind nobody, unless the Court, at the instance of the per-

sons interested, or of its own motion, could make the securities parties by
citing them in, to contest the settlement. The bare statement of such a result

of this full and complete settlement, (the sureties not being bound unless they

are parties, voluntarily or by compulsion,) is sufficient to show that the Court
has the po%ver to make them parties, in order to bind them by the settlement.

Any other construction would be, to defeat the intention of the act, and to ren-

der its provisions almost useless.

23
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may be entered requiring the said I. J. and L. M., as sure-

ties as aforesaid, to contest at such settlement, if they think

proper, and to show cause, if any they can, against such de-

cree as may then be rendered in the premises. And as in

duty bound, &,c. A. B.

[ No. 154. ]

ORDER setting day to hear PETITION for a SETTLEMENT of ACCOUNTS

UHder Acts 1853-§4, p. 24.

C. D., deceased, Estate of,}^ -to

As to settlement hy successor, j

This day came A. B., the administrator de bonis non,

in this Court, of said estate, and filed his petition in writing,

and under oath, praying, among other relief asked, that G.

H., the executor of the will of E. F., deceased, duly quali-

fied in the Probate Court of Wilcox county, may be com-

pelled to make a settlement of the former administration,

had under authority of this Court, in and upon the estate of

the said C. D., deceased, by the said E. F., since deceased,

the said E. F. having died without having previously made

such settlement. It is, therefore, ord^i r^d, by the Court,

that said G. H., in bis capacity of such executor, be cited

and required, on, or before the — day of , 18—, to file

in this Court, an account, together with such statements,

vouchers and other evidences as may be required, to make

such a settlement as fully and completely as the said E. F.,

deceased, might or could have done while living.*

* The citation would read, " to cite G. H. as the executor of the last will and
testameiit of E. F., deceased," and would be " to file au account, together with
the proper evidences, requisite to make a settlement, as fully and completely

as the said E. F. might or could have done while living, of the former adminis-

tration, in said Court, of the said E. F., now deceased, upon the estate of C. D.,

deceased, the said E. F. having died without making a settlement of his said

administration."

No time is specified for notice, hut the citation should be served for such

time as the Court deems reasonable, before any action is had for a failure to

answer.
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[ No. 155. ]

ANSWER of Ihc ADMINISTRATOR of au Administrator to a requisition for

SETTLEMENT.

State of Alabama,
County

a, )

To the Honorable Edwin Rust, Judge of the Court of Pro-

bate for the County of Mobile :

G. H. the executor of the last will and testament of E. F.,

deceased, to the citation heretofore served on him, requiring

him as sucli executor, to file the proper accounts and evi-

dences, to make a settlement of the former administration

of said E. F. upon the estate of C. D., deceased, the said

E. F., since deceased, having, in his lifetime, administered

upon the estate of said C. D., deceased, in said Court, and

having died without making a final settlement, now makes

answer to your Honor: That the account* hereto annexed,

showing the sum of five thousand and two hundred dollars

to have been received, and the sum of fourteen hundred and

eighty-six dollars to have been expended by the said E. F.

as such administrator, together with the vouchers in support

of said account, which are herewith filed, numbering from

one to forty-three, constitute the only accounts of money

received and disbursed by the said E. F., as such adminis-

trator, which it is in the power of the said G. H. to render

to your Honor in the premises, after the utmost diligence.

This respondent further answering, says, that the list of

personalty, also, hereto attached, constitute all the assets,

other than said balance in money, belonging to the estate of

said C. D., deceased, which have come into the hands of res-

pondent.

Respondent further states, however, that there are other

items of personal property, returned by the said former ad-

* For specific directions as to the manner of making out the account, consult

the ordinary accounts, to be found hereafter ia these forms, for final settlement

by an administrator.
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ministrator in his inventory of the estate of the said C. D.,

deceased, as to which this respondent can render no account

—the value of said property being unknown to respondent,

and respondent never having had possession thereof, and

not now having any knowledge or information respecting it.

In verification of this statement, respondent prays leave to

refer to said inventory.

And now, having answered to the best of his knowledge,

all things which it is required that he shall make answer

unto under said citation, respondent prays that a day may

be set for the purpose of making such settlement, and that

the proper and legal notice may be given, and siich other

course pursued by your Honor as may be necessary to have

such settlement made in all things according to law. And

as in duty bound, &.C., G. H.

Subscribed and sworn to, &c.

[ No. 156. ]

ORDER setting day to SETTLE the ACCOUNTS of an ADMINISTRATOR of

an ADMINISTRATOR—the same having been filed for that purpose.

C. D., deceased, Estate o/, ) |o
Day for settlement. 5

In obedience to citation duly issued and served under an

order of Court in the premises, this day comes G. H., as the

executor of the will of E. F., deceased, and files, under oath,

statements, accounts, vouchers and other evidences, togeth-

er with a list of all the assets of the estate of said C. D.

which have come into the hands of the said G. H. for the

purpose of making a final settlement of the former adminis-

tration of the said E. F., deceased, in his lifetime, upon the

estate of the said C. D., deceased. And the Court having

examined and found said account apparently correct, the

same is now reported for settlement. And it appearing to

the Court, from an inspection of the records in this estate,
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and from the petition of A. B., the administrator de bonis

noil of the estate of said C. D., deceased, that I. J. and L.

M. were the securities of the said E. F., since deceased, in

his bond in this Court, as such former administrator, and

have an interest in such settlement : It is ordered, that the

— day of ,
18— , be set to audit and examine said ac-

count and to restate the same, if necessary, and that notice

of the said time so set, and of the nature of such proceeding,

be given by publication, for three successive weeks, in the

, a newspaper published in said county, calling upon

all persons interested, and who may think proper, to appear

and contest said settlement. It is further ordered, that said

I. J. and L. M., as such securities as aforesaid, be required

by citation, to be personally served on each of them, at least

ten days before a final hearing shall be had, to appear on

said day, or on any other day to which the same may be regu-

larly continued, to show cause, if any they can, against

such decree as may then be rendered in the premises, and

finally establishing said account.*

[ No. 157. ]

FORM of PUBLICATION in compliance with the next preceding Order.

State of Alabama, ) -o u * *-< ^ -lo
AT T.-1 n 4 > rrobate Court, lo
MobUe County, )

C. D., deceased, ^ E. F., the former administrator of said

Estate of. 5 estate, in said Court, having died without

making any settlement of his said administration, this day

came G. H., as the executor of the last will of said E. F.,

deceased, a»id filed a statement, accounts, vouchers and evi-

dences for the purpose of making a settlement of the admin-

* The appointment of a guardian ad litem may be made in this order, or be
pofitponed until publicntion has been made for a week or two. The latter la

the better practice. For form of appointment see Nos. 11 and 104.

The account should be stated as required in Code § 1878, and the proceeding
should then be conducted according to the provisions of the Code $ 1879, et seq.

If
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istration of the said E. F., deceased, upon the estate of said

C. D., deceased ; and the Court having examined, stated

and reported the same for a settlement : It is ordered, that

the — day of ,
18— , be set as a day on which said ac-

count can be examined, audited, and, if found necessary, re-

stated, at which time, and for such purpose, all persons in

interest can appearand contest said account and settlement,

and have such other relief as the law permits in such cases.

Edwin Rust, Judge.

[ No. 158. ]

FINAL DECREE npon ACCOUNT against the DECEASED ADMINISTRATOR.

C. D., deceased, Estate of,}^ ,q
Final Decree, ^r. )

E. F., now deceased, the former administrator, in this

Court, of said estate, iiaving departed this life without hav-

ing settled his said administration, and G. H., as the execu-

tor of the last will and testament of the said E. F., deceased,

having heretofore filed statements, accounts, &c., for the

purpose of making such settlement, and said statements, ac-

counts, &.C., having been heretofore duly examined, stated

and reported, by the Court, for such settlement, and the

hearing thereof having been regularly set down for this day,

now comes A. B., the present administrator de bonis non of

said estate, and moves the Court to proceed with such hear-

ing, and for a decree, allowing and passing said account as

heretofore stated, and that the Court will hear proof, and

will decree thereon, as to the liability of the said E. F., de-

ceased as such administrator as aforesaid, for the slave boy

Sam, mentioned in the inventory of the estate of said CD.,
deceased, filed in this Court by said E. F., as such adminis-

trator. And it being now shown to the Court, that said I. J.

and L. M., have been duly served with citations, and that

notice has, also, been given by publication—all done and
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executed in conformity to, and as directed in and by the
former order of the Court in the premises made and enter-
ed on the — day of

, 18—. (Ij the sureties appear per-
sonally, or hij attorney, state the fact distinctly—if there are
minors proceed as follows, viz: and G. B., who was liereto-

fore duly appointed guardian ad litem, to represent and pro-
tect the interests of M. D. and A. D., who are all of the
minor heirs of said C. D., deceased, in the matter of said
settlement, now appearing in open Court, and consenting to
act, and contesting said settlement,) the Court proceeds to
the consideration of said account and settlement, and the
evidence submitted in the premises. Whereupon, it is

shown by due proof, and to the satisfaction of the Court,
that the said E. F., had, before and at the time of his death,
received, of the assets of the estate of the said C. D., de-
ceased, and in his said capacity of administrator thereof, the
sum of twenty-eight hundred and eighty-eight dollars and
eighty-tvro cents

; that the said E. F. justly expended for
and on account of the said estate of said C. I)., deceased,
during his said administration thereof, the sum of six hun-
dred and thirty-nine dollars and twenty cents, from which it

is made apparent that said E. F., as such administrator, was
justly indebted at the time of his death, to said estate of C.
D., deceased, in the sum of twenty-two hundred and forty-
nine dollars and sixty-three cents in cash : It is, therefore,
ordered, adjudged and decreed, that said account of moneys
be, and the same is hereby passed and established, as above
stated.

And it further appearing to the Court, from the evidence,
that the said G. H., as executor as aforesaid, has money in his
hands, amounting to the sum of two thousand dollars, which
was received by the said E. F., deceased, in his lifetime, as
such administrator: It is ordered, adjudged and decreed,
that said G. H., executor as aforesaid, do pay to the said
A. B., in his said capacity of administrator de bonis non, the
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said sum of two thousand dollars, or that execution issue for

the same within ten days from this day.

And the Court having" heard and considered the evidence

respecting the slave Sam, and being satisfied thereby, that

said slave belonged to the estate of said C D., deceased ;

that as such the said slave came into the possession of said

E. F., deceased, as such administrator; and the said slave

not being now produced, and his non-production not being

in any way accounted for ; it is considered by the Court that

the said E. F., now deceased, as such administrator, was, in

his lifetime, and at the time of his death, liable for the said

slave. And, it appearing from the premises, that the said

E. F., deceased, as such administrator, in addition to said

slave was liable for the sum of twenty-two hundred and forty-

nine dollars and sixty-three cents : It is found and adjudged

by the Court, that said K. F., deceased, in his lifetime, and at

the time of his death, as such administrator, was justly in-

debted to the estate of said C. D , deceased, in the sum of

twenty-two hundred and forty-nine dollars and sixty-three

cents, including the said sum of two thousand dollars, above

ordered to be paid by said G. H., the whole amount of

which still remains due and unpaid; and that he was, as

such administrator, and at the time of his death, liable for

the said slave Sam, and that such liability has never been

in any way discharged, but still remains in full force.

It is further ordered, that the petition of the said A. B., in

this matter filed, and all other papers and writings relating

to this proceeding, be recorded for furture reference, if ne-

cessary.

f*
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[ No. 159. ]

ORDER by the COURT tlmt REPRESENTATIVE be CITED to file his

ACCOUNTS, &e.—Code § 1801.*

Richard Rich, deceased, Estate of,'} •
g

Order to make settlement. )

It is ordei-ed by tlie Court, that citation issue to John

Jones, as administrator of said estate, requiring him to ap-

pear in this Court on or before the — day of — , 18—

,

to file his accounts, vouchers, evidences and statements for

a settlement of his said administration. .

[ No. 160. ]

ORDER REVOKING LETTERS to REPRESENTATIVE for failure to file Ms

ACCOUNTS, &c.—Code § 1696.t

Richard Rich, deceased, Estate of, > -.g

Removal of Administrator. )

It appearing to the satisfaction of the Court, from an in-

spection of the records and papers on file, in this estate,

that John Jones, the administrator thereof, has been re-

quired by an order of Court to that effect, and by citation

issued in pursuance of said order, and which was duly served

on him, a reasonable time prior to this day, to file his ac-

counts, vouchers, &,c., on, or before this day, for the purpose

of making a settlement of his said administration ; and the

said Jones having neglected and disregarded said order and

citation, and utterly failed to file any account, or to take any

proceedings for the purpose of such settlement, or to show

any cause for such neglect and failure : It is ordered,

* niiere the order is made upon the petition of any one interested, and not by

the Court upon its oim motion, the recital would he : " A. B., oue of the heirs of

the deceased, having this dfiy filed his petition in writing and under oath, pray-

ing that John Jones, the administrator of said estate, may be required to make
a settlement of his accounts with said estate : It is ordered by the Court, «fcc.,

as set forth in the above form.

t This form will answer where a guardian fails to settle according to law.—
Code $ 2030.

24
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adjudged and decreed, that the said Jones be, and he is here-

by removed from any further administration in and upon the

affairs of said estate, and that his letters of administration,

heretofore granted to him, upon said estate, be, and the

same are hereby annulled and revoked.*

[ No. 161. ]

ORDER for an ATTACHMEKT against PARTY failing to file ACCOUNTS as

required.—Code § 1806, § 671.

Richard Rich, deceased, Estate of,^ ^o
Order to show cause, ^c. )

Citation having been duly served on John Jones, the ad-

ministrator of said estate, in accordance with the terms of an

order of Court made and entered m this estate on the —
day of , 18— , requiring said administrator to appear

in this Court on or before the — day of ,
18— , to file

his accounts, vouchers, evidences and statements for a set-

tlement of his accounts as such administrator; and the said

administrator not having complied with said order and cita-

tion, but being now in default and in contempt as to the

same : It is ordered and adjudged, that process of attach-

ment, returnable by the — day of ,
18— , be issued

against the person of said administrator, so that he may be

brought before this Court by the day last aforesaid, to show

cause, if any he has, why he should not file said account, or

be proceeded against for said contempt, and be otherwise

dealt with, according to law in the premises.

* If an account is absolutely required, so that a removal and revocation will

not answer the purpose, then proceed compulsorily, as indicated in the follow-

ing form.

The succeeding forms will do, also, where compulsion is necessary against a

guardian who fails to settle.
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t No. 163. ]

PROCESS of ATTACHMENT against an ADMINISTRATOR for failnrc to

file ACCOUNTS as ordered.

Mb'l C
^^^'

V
^''o^^t^ Court of said County.

To any Sheriff of the State of Alabama, Greeting

:

John Jones, the administrator, in said Court, of the estate

of Richard Rich, deceased, having been heretofore cited by

process of citation, issued in pursuance of an order of said

Court, which was duly served on him, and by which order

and citation, said Jones was required to be and appear in

said Court on or before the — day of ,
18—, to file his

accounts, vouchers, evidences and statement, as such admin-

istrator, for the purpose of making a settlement of his said

administration, and said Jones having totally disregarded

said order, and the requirement of said citation :

You are, therefore, hereby commanded, in accordance

with the terms of an order of Court, this day entered in

said estate, to that effect, to attach and take the body of

the said Jones, so that you have him before said Court, on

or before the — day of , 18— , to show cause, if any he

has, why he should not file said account, or be proceeded

against for said contempt, and be otherwise dealt with, ac-

cording to law. And have you then there this writ, with

your due return thereon as to how you have executed the

same.

Witness, Edwin Rust, Judge of said Court, at office, in

the City of Mobile, this the — day of , 18—

.
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-[No. 163. ]

ORDER SETTING DAT to EXAMINE ACCOUNT for PARTIAL SETTLEMENT

of ADMINISTRATION.*

Richard Rich, deceased, Estate of,}^ ^o
Setting' day to settle. 3

This day came John Jones, administrator of said estate,

and filed his statement, account, vouchers and evidences for

a partial settlement of said administration ; and the Court

having examined said accounts, &c., and found them to be

apparently correct, the same are now reported for such set-

tlement : It is, therefore, ordered, that the — day of
,

18— , be appointed a day to make such partial settlement,

and that notice of the time and nature of such settlement be

given by publication,! to be made for three successive weeks,

in the , a newspaper published in this county. It is

further ordered, that G. B., be, and he is hereby appointed

to act as guardian ad litem for and to protect the interests of

. and , the minor heirs (or, legatees,

or, as the case may he) of said deceased, in all matters per-

taining to this settlement ; and that said guardian ad litem

have notice of his said appointment.

* For precedents for the form of the accounts, for the statement of the pro-

perty, of the heirs, of the amounts paid to each heir, aud other matters relating

to an annual settlement, see the forms used upon the final settlement.

+ FORM FOR PUBLICATION

:

Richard Rich, dec'd. ? This day came John Jones, administrator of the estate

Estate of. \ of said deceased, and filed his account, vouchers, evi-

dences and statement for a partial settlement of the same : It is ordered, that

the — day of , 18— , be appointed a day for making such settlement, at

which time all parties in interest can appearand contest the same, if they think

proper. Edwin Rust, Judge.

If no paper is published in the county, see order, as to notice, upon final set-

tlement.
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[ No. 164. ]

DECREE PASSING an ANNUAL ACCOUNT.

Richard Rich, deceased. Estate of.
")

jg
Partial settlement. )

This being the day set to Iiear and pass upon the account

heretofore filed by John Jones, as the administrator of said es-

tate, for a partial settlement of his administration thereof, now

comes the said Jones and moves the Court to proceed with such

settlement, and that said account be passed and allowed.

And it appearing to the Court, from proper evidence, that

due notice of the time and nature of this settlement has been

given by publication for three successive weeks in the ,

a newspaper published in tliis county; and G. B., who was

heretofore appointed to act as guardian ad litem for, and to

protect the interests of and , the

minor heirs (or, as the case may he,) of said decedent, in the

pending settlement, now appearing in open Court, consent-

ing to act, and contesting such settlement, the Court proceeds

to examine said account and to hear the proof in relation

thereto : Whereupon it is found that said administrator has

received, in cash, of the assets of said estate, the sum of

one thousand dollars; that he has justly expended in and

about the costs and charges attendant upon said administra-

tion, and in paying the just debts of said deceased, the sum

of five hundred dollars, leaving in his hands the sum of five

hundred dollars : It is therefore ordered, adjudged and de-

creed by the Court, that said account be, and the same is

hereby in all things passed and allowed, as above stated.

And the said administrator having filed with the account

above stated, and, at the same time, his accounts against the

heirs and distributees of the estate of said deceased, together

with his vouchers and evidences in support of the same

:

Now, upon an examination of the said accounts by the Court,

it appears that the said administrator has paid the following

sums, to the respective parties named, the same being on
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account of their respective distributive shares of the estate of

said deceased, to wit : To James Goodfellow, the guardian

in this Court, of the person and estate of said -,

the sum of one hundred and twenty-five dollars, and to said

, the sum of one hundred dollars. It is order-

ed, that the consideration and allowance of the said pay-

ments, as made by the said administrator, be continued and

postponed until a future time, or, until the final settlement

and distribution of said estate. It is further ordered, that

said accounts, vouchers, evidences and statements, together

with all other papers on file pertaining to this settlement

and proceedings be recorded. It is further ordered, that

said administrator pay the cost and expenses of this settle-

ment to be allowed to him against said estate.

[ No. 165. ]

PETITION of LEGATEE that he may have his LEGACY.—Code §

1772, et seq.

State of Alabama, )

Mobile County. )

To the Honorable Edwin Rust, Judge of the Court of Pro-

bate of said County

:

The petition of George Foy, respectfully represents un-

to your Honor, that he is a legatee mentioned in the will of

Absalom Foy, deceased ; that letters testamentary upon said

will were granted and issued to Nimrod Foy, in and by said

Court, more than eighteen months since.

Your petitioner further states, that as such legatee, he is

entitled to one negro man, named Ben, who is described in

said will, and enumerated, with the other property of the de-

ceased, in the inventory of said estate, now on file in this

Court

—

(or, he is entitled to one thousand dollars in money.)

Your petitioner alleges further, that there is a sufficiency
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of assets in the hands of said executor to enable him to

make delivery (or, payment) to petitioner of his said legacy,

after discharging the debts of, charges on, and other legacies

entitled to priority, if any such there be, from said estate.

Notwithstanding all which, and the just demand of your

petitioner that said executor should make delivery (or, pay-

ment) to him of his said legacy, yet said executor refuses to

comply with the said terms of said will. Wherefore, your

petitioner prays your Honor, that said executor may be duly

cited by your Honor, and that he may be compelled to deliv-

er said slave (or, pay said money) to petitioner in accordance

with the terms of said will, and of the law in such cases

made. And as in duty bound, &.c.

Geo. Foy.

Subscribed and sworn to, &c.

C No. 166. ]

PETITION of HEIR that lie may receive DISTRIBUTION of a portion of

his INKERITANCE.—Code § 1778, ct seq.

State of Alabama, > j . probate ("onrt
Mobile County. )

To the Hon. Edwin Rust, Judge of said Court:

Your petitioner, George Foy, respectfully represents unto

your Honor, that he is an heir of the estate of Absalom Foy,

deceased ; and that Nimrod Foy became the administrator

of said estate, in this Court, more than eighteen months

since.

Petitioner further states, that, as such heir, he is entitled

to one third part or share of said estate, whenever the same

shall be divided ; and that the assets of said deceased are

more than sufficient to pay the debts of said estate.

Your petitioner states, that he has demanded, as he be-

lieves he had a right to do, from said administrator a partial

distribution of said estate, and that such just demand has

been refused by said administrator.
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In consideration of all which, your petitioner prays your

Honor, to cite said administrator on a day certain, to be ap-

pointed by your Honor, to show cause, if any he has, why
he should not be compelled to make distribution of the whole

or a part of said estate. And as in duty bound, &c.

Geo. Toy.
Subscribed and sworn to, &c.

[ No. 167. ]

ORDER setting day to hear PETITION of LEGATEE or HEIR, requiring

the REPRESENTATIVE to show cause against delivery of LEGACY, or

DISTRIBUTION of any part of the ESTATE.

Absalom Foy, deceased^ Estate of,}^ , o

As to legacy (or, disiribidion,) )

This day came George Foy, a legatee mentioned in the

will (or, an heir) of said decedent, and filed his application

in writing and under oath, praying that his legacy under

said will may be delivered (or, paid) to him : (or, that his

share in said estate, or a portion thereof, and which, in said

petition, is alleged to be one-third part thereof, may be dis-

tributed to him :) It is ordered, that the — day of ,

18— , be appointed a day to hear said application, and that

citation* issue, to be personally served on Nimrod Foy, the

executor of the will (or, administrator of the estate) of said

deceased, at least ten days before said application, shall be

heard, notifying him of the grounds of said application, and

of the day set to hear the same.

* The command, in the citation, would be to summon the representative in his

official capacity ; requirinff him to appear on the day set, to answer the applica-

tion filed in this Court by George Foy, as a legatee mentioned in the will (or,

as an heir) of said decedent, praying that his legacy under said will may be de-

livered (or, paid) to him ; (or, that his share in said estate, or a portion there-

of, may be distributed to him) upon the ground that more than eighteen months
have elapsed since the commencement of administration upon the affairs of said

estate ; and because said legacy can be satisfied (or, and because that a distri-

bution, can now be made) without detriment to any person whomsoever, and
without infringing upon any right, claim or interest of any name or nature.



19:

[ No. 168. ]

ORDER granting PETITION of LEGATEE that his LEGACY be SATISFIED.

Absalom Foy^ deceased, Estate of,} -. a
As to Legacy. 3

This being tiie day appointed by an order of the Judge

of this Court, made and entered, in tiiis estate, on the —
day of , 18— , for hearing the application of George

Foy, a legatee named in the will of said deceased, asking

for an order and decree of Court, that his legacy be delivered

(or, paid) to him, now comes the said George Foy, by I. F.,

his attorney, and moves the Court to proceed with such

hearing. And, it being shown that the proper notice and

citation have been given to Nimrod Foy, as the executor of

the said will of said testator, in all respects strictly accord-

ing to the terms and requirements of said former order in the

premises, the Court proceeds to hear and determine the mat-

ter of said application : Whereupon, it being shown to the

satisfaction of the Court, by due proof, that letters testa-

mentary upon said will, were granted and issued by this

Court, to said Nimrod Foy, more than eighteen months

since ; that by the terms of said will, the slave Ben is be-

queathed to the said George, (or, the said George is entitled

to the sum of one thousand dollars ;) that after the delivery

(or, payment) of such legacy, there will remain a sufficiency

of assets to pay all the debts which have been presented,

charges and other legacies entitled to priority, (or, and that

there are no other legacies entitled to priority) and that said

slave is of the value of one thousand dollars, and not prob-

ably more : It is ordered, adjudged and decreed, that the

said application be, and the same is hereby granted, and the

said Nimrod, as such executor, is hereby directed to deliver

to the said George Foy, legatee as aforesaid, the said slave

Ben, (or, to pay to the said George Foy, legatee, as afore-

said, the said sum of one thousand dollars,) if the said

George shall give bond and security as required by section

25
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1776, of the Code of Alabama—that being the legacy to

which he is entitled by the terms of said will.

The foregoing order is so much like that which would be required to be made
upon an application for distribution by an heir, that it does not seem nece8sai7

to insert auy other form on the subject.

t No. 169. ]

REFUNDING BOND required nnder the next preceding ORDER —Code §

1776.

State of Alabama, )

Mobile County. )

Know all men, that we, George Foy, of the county of

Marengo, Willoughby Foy, of the county of Madison and

Sansom Sharpe, of the county of Pike, all of this State, are

held and firmly bound unto Nimrod Foy, executor of the

last will and testament of Absalom Foy, deceased, in the

sum of two thousand dollars, for the payment of which we

bind ourselves, our, and each of our heirs, jointly and sever-

ally, firmly, by these presents. Sealed with our seals, and

dated the — day of ,
18—

.

Whereas, the said testator, in and by his said last will,

did give and bequeath unto the above l-oimd George Foy,

one thousand dollars, to be paid him in money (or, the

slave boy Ben, mentioned in the inventory and appraise-

ment of the estate of said testator, which are on file, and

which boy has been duly valued by the Court of Probate of

Mobile county, at the sum of one thousand dollars, as will

fully appear by reference to the decree of said Court, made

and entered in the premises on the — day of ,
18—

.)

And, whereas, the said executor has this day paid the said

George the said sum of one thousand dollars: (or, delivered

to the said George the said slave Ben:) Now, therefore,

the condition of this obligation is such, that if the said

George shall pay and refund the said sum of one thousand
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dollars (or^ shall duly return the said slave Ben, or pay the

value thereof,) to the said Nimrod, with interest on such

amount (or, value) from this day, should the assets of said

estate prove insufficient to discharge the other dehts presen-

ted, and charges, then this ohligation to be void, else to re-

main in full force and effect.

Taken and approved this the '\ George Foy, [seal.]

_ day of , 18—. y WiL. Foy, [seal.]

Edwin Rust, Judge. ) Sansom Sharpe, [seal.]

[ No. 170. 3

PETITION to SELl SLAVES for DISTRIBUTION.—See Acts 1853-'S4,

page 45 ; Code § 1743, et seq.

HT t 1 /I u r Probate Court of said County.
mobiie (Jounty. )

To the Hon. Edwin Rust, Judge of said Court:

The petition of A. B., the administrator of the estate (oVy

executor of the last will and testament) of C. D., deceased,

respectfully shows unto your Honor, that the personal pro-

perty of said estate now remaining, and which is subject to

distribution to the widow and among the heirs, (or, legatees,

if the property is distributed under a will) consists of three

slaves, viz : boy Jeff, about forty-five years of age, woman

Sally, about forty, and boy Bill, about twenty-one years of

age, which said negroes cannot be equitably divided between

those entitled, inasmuch as there are but three negroes

while there are four persons entitled to share in the said

property (or, inasmuch as said negroes are so unequal in

value, or any other fact, showing that an equitahle division

cannot he made icithout a sale : and if any will has been

proven, the applicant must further state as follows, viz: and

petitioner further states, that no power is conferred in the

will of said testator for the sale of said property for the

purpose of distribution.)
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Your petitioner further states, that the persons entitled to

share in the division of said property are, E. F., the widow,

and G. H., I. J. and K. L., the children of said decedent

—

said children all being under the age of fourteen years, and

resident in this county with their mother, the said E. F.

Your petitioner, therefore, prays your Honor, that a day

may be set for hearing the matter hereinbefore set forth ;

that such notice as is required by law may be given, and

that an order may be duly granted and entered in the prem-

ises, authorizing a sale of said property, in order that the

same may be duly distributed among those entitled, as afore-

said. And as in duty bound, &.c.

A. B.

Subscribed and sworn to, &c.

[ No. 171. ]

ORDER SETTING MY to hear PETITION to sell SLATES for DISTRI-

BUTION.*

C. D., deceased, Estate of., > ,q
As to sale of slaves for distribution. )

This day came A. B., the administrator in this Court of

the said estate, (or, executor of the last will and testament

of said decedent,) and filed his application in writing, and

under oath, praying the sale of the slaves Jeff, Sally and

Bill for the purpose of distribution, and upon the ground

(if there is a will, that the will gives no power of sale for

such purpose, and) that no equitable distribution thereof can

be made without such sale being had : It is, therefore, or-

dered, that the — day of ,
18—, be set as a day for

hearing such petition, and that due notice of such applica-

tion, and of the said day set for hearing the same, be given,

* It is hardly necessary to insert a precedent for a final order in this pro-

ceeding, as Eorm No. 99, page 112, with slight alterations, will answer the

purpoBK
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by publication thereof, for three successive weeks in the

, a newspaper published in this county, (or, be given

by posting such notice at the Court house door, three weeks

before such appUcation is heard, there being no paper pub-

lished in this county.)

[ No. 173. ]

Form of NOTICE to be rUBlISHED.

C. D., deceased, > This day came A. B., administrator of

Estate of. ) said estate, (or, executor of the last will

and testament of said decedent,) and duly filed his application

for leave to sell the slaves Jeff, Sally and Bill, the property of

said estate, far the purpose of distribution among those en-

titled : It is^>rdered, that the — day of , 18— , be set

as a day for hearing said application, at which time all par-

ties interested can appear and contest the same, if they

think proper.

E. Rust, Judge.
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[ No. 173. ]

PETITION to SELL PERSONAL property, other than SLAVES for DISTRI-

BUTION.—Acts 183-3-'4, p. 49-'6, Nj. 44; Code § 1743, et seq.*

State ofAlabama, )

Mobile County. )

To the Honorable Edwin Rust, Judge of the Probate Court

in and for said County :

The petition of A. B., the administrator of the estate for,

the executor of the will) of C. D., deceased, respectfully

shows unto the Honor, that eighteen months have elapsed

since he qualified in said Ccurt as such administrator
;
(or^

executor ;) and that his said administration is now (or, soon

will be, as the case may be) in a proper condition for a final

settlement, when it will be proper that said estate should be

distributed, as the law directs in such case, (or, if there is a

will, as the said testator has required by the terms of his

will.)

Your petitioner further states, that E. D., a minor over the

age of fourteen years and who resides in this county ; G. D.,

who is under the age of fourteen years and who resides with

and is in the custody of his mother, J. D., in this county, and

the said J. D., who is of full age and who is the widow of the

deceased, are the only persons interested (Code § 1745,) in

said estate, or the property hereinafter mentioned.

Your petitioner further shows, that said estate is possessed

of, (here describe the personal property required to be sold,

other than slaves) which it is necessary to have sold in order

to make distribution thereof, as aforesaid.

In consideration of the premises, and of the proof to be

adduced, by petitioner, in support thereof, at such time

and in such manner as said Court may require, (if there

* Slaves, and other personal property are not included in the same petition,

for the reason, that the mode of proceeding to sell the two species of person-

alty differs in each case, as will be seen by reference to the Code $ 1744.

The proceedings under petitions No. 92 and 96, of these forms, are so identi-

cal with those under this act, that it is not deemed necessary to give any other

form in this connection than this petition. See the orders and decrees under

the petitions above indicated.
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is a will proceed here as folloivs, viz : and for as much as no

power for the sale of said property for the purpose of dis-

tribution is either denied or conferred by said will,) your

petitioner prays that such orders and decrees may be made,

and that such proceedings may be had as may be requisite

and proper to have said property sold, and said estate finally

disposed of, in manner aforesaid. And as in duty bound,

&c. A. C.

Subscribed and sworn to, &.c.

[ No. 174. ]

STATEMENT of REPRESENTATIVE for FINAL SETTLEMENT of his

ACCOUiNTS, and for DISTRIBOTION.

State of Alabama, )

Mobile County. )

To the Hon. Edwin Rust, Judge of the Probate Court in and

for said Oounty and State

:

The petition of John Jones, respectfully shows unto your

Honor, that more than eighteen months have elapsed since

he was appointed and qualified, in this Court, as adminis-

trator of the estate (or, as executor of the last will and tes-

tament) of Richard Rich, deceased, during all which time,

he has diligently, and to the best of his abilities, adminis-

tered in and upon the affairs of said estate.

Your petitioner further states, (see Code § 1734,) that

within one month after said letters were granted to him, he

gave notice of his said appointment, by publication thereof,

for six successive weeks (Code § 1735) in the —
', a

newspaper published in said county, (or, published in the

county of , being the paper published nearest to the

Court house of this county, there being no paper published

in this county,) a copy of which said notice, as published, is

herewith exhibited and filed, together with the affidavit of

A. B., the publisher (or, one of the publishers) of said paper,
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showing when said publication was first made, and the length

of time it was continued.

Your petitioner further shows, unto your Honor, that, in

his opinion, said estate no longer requires the continuance

of an administration, wherefore, he now herewith files his

accounts, for a final settlement thereof, showing all the

amounts with which he is justly chargeable, and the pay-

ments which he is entitled to have allowed to him, together

with his vouchers, each duly numbered, and all other written

evidences which he has, in support of said account.

Your petitioner, also, herewith files, for the purposes of

such final settlement, and that your Honor may be enabled

to make the proper orders and decrees for a due distribu-

tion of the residue of said estate, three schedules, each re-

spectively marked. A., B. and C, and prays that the same

may be referred to and taken as part of this, his return :

The first, being a statement of the personalty belonging to

said estate, other than money, and which is now subject to

distribution, and showing such as is increase, or not con-

tained in the inventory on file : the second, being an ac-

count showing the several amounts paid to, and for the

heirs and distributees (or, and legatees, if there is a will,)

the dates when, and the amounts paid to each—the third,

being an account showing the amount of funds used by the

administrator, the time and profit of such use, and charging

himself with such profit, when over legal interest, and with

interest when the profit has been less.*

Your petitioner further states, that Mrs. Olivia Rich,

who resides in this county, is the widow of said decedent
;

and that the heirs (and legatees, if there is a will) of the

deceased, are his five children, to wit : John and Thomas,

both of whom are under the age of twenty-one years, and

* If the administrator has not used the funds of the estate, then in lieu of what

is here stated in the text, he should insert in place of the third schedule, the follow-

ing statement, viz : Your petitioner further states, that he has not, at any time,

during his said administration, (except as accounted for at his settlement made
with this Court on the — day of , 18— , if the fact is that he has used

funds at a former time) used the funds of said estate, or any part thereof, for

his own benefit, in any way whatever.
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resides in this county ; Johnstone, who is of full age, and

resides in the city of New York ; Jimsey, who is of full^ge,

and who resides with her mother, said OUvia, but who is

supposed to be of an unsound mind ; and Elizabeth, whose

age and present residence is unknown, but who is the wife

of Joseph Flox.

Your petitioner further states, that he is informed that no

inquiry, in a legal form, has ever been made as to the true

state of the mind or capacity of the said Jimsey ; that no

guardian has ever been appointed for the estate of said

Thomas, and that the said Ohvia has quaUfied, in this

Court, as the guardian of the person and property of said

John.

Your petitioner, therefore, prays your Honor, that a day

may be set for making such final settlement ; that notice of

the same may be given and published as is required by law

;

that some suitable person may be appointed by the Court,

at the proper time, to act as guardian ad litem for said mi-

nors, in this proceeding, and for the said Jimsey, if she fail

to appear after being j)ersonally notified and cited ; and that,

after this statement, said schedules, and said accounts,

vouchers and other written evidences have been duly audi-

ted, examined and considered, your Honor will be pleased to

pass and allow said account, in such form as may then ap-

pear just and right, and then proceed to distribute said es-

tate among those entitled, first deducting the amount of fees

and cost due the otficers of this Court, including this final

proceeding, and any compensation which your Honor may

be pleased to allow to the undersigned for his services.*

And as in duty bound, &c.

John Jones.

Subscribed and sworn to, «fec.

* If the representative claims for special and extraordinary services, he

should be required to state what amount he claims extra, with a coufisc detail

of the services rendered, and tlie grounds of the claim ; and no such claim

should ever be allowed, without it is so set forth, and clearly proved.

26
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[ No. 175. ]

The Estate of Richard Rich, deceased, in account with John Jones, Ad-

ministrator, &c.

CR.

Wheu paid. TO WHOM AND FOR "WHAT. No. Vo. Amount.

1854.

May 14. By cash paid fees officers of Probate Court 1 1114
" " " " " Dr. Geo. Allbraias medical attendance on

deceased during his last sickness 2 104 00
" " By cash paid medicine bill, Joe Gill 3 15 11
" " " " " funeral expenses 4 57 00
" " " " " F. W. C, carriajieg at funeral 5 20 00
" 26. *' " " taxes assessed prior to death 7 74 00
" 30. " " " overseer for services as such during year

of decedent's death 8 600 00
July 12. By cash paid Mobile Daily Eegister advertising grant

of administration 9 GOO
" 14. By cash paid costs of order to sell the perishable pro-

perty of estate 10 5 25
Sep. 1 0. By cash paid advertisement of said sale 11 4 50
J8.')5.

July 18. " " " A. B., note of deceased and interest 12 1,000 00

Total disbursements to date $ 1 ,897 00

DR.

AVheu collected. FROM WHOM AND FOR AVHAT. AmoLiut.

1854.

May 14. To this sum collected on account of judgment in Circuit

Court vs. A. B 1,220 00

Aug. 10. To this sum paid by C. D., surviving pi'.rtner of the de-

ceased, and on account of the interest of upceased in the

late farm of A. B. &. Co 3,230 21
*' 14. To this sum hire of boy Jack, at $15 per moi;th, paid by

Wm. Sorle, for the months of May, .June and July. -... 45 00

Nov. 3. To this sum note of Albert Primrose for 500 00
Interest to date 67 00— 567 00

18.55. (Balance still due, and note on hand )

Julyll. To this sum from proceeds of sale of lands heretofore re-

ported, being 1-3, and the cash payment made on sale.. 2,102 16

(Balance due as shown in former report of sale.)

To this sum, interest—(See interest acc'nt herewith filed) 169 32

$7,333 69
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SCIIEDUIE marked L referred to in the annexed petition, showing all

the PERSONALTY, otlier than money, now subject to DISTRIBUTION,

viz:

Negro Jacli, about 25 years old, appraised at $1,200 00
" Jim, '' 25 <' " " .--. 1,200 00

" Betsy, " 40 " " " 800 00

And Julia, " 6 (her daughter,) " 400 00

1,200 00

Negro Phoebe, about 21 years old, ap-

praised at 1,000 00

And her daughter, born since administra-

tion commenced—not appraised—sup-

posed to be worth 200 00

1,200 00

Also, the following negroes purchased, with the accumu-

lations of the estate, under the orders of Court, directincr

such moneys to be invested—each of which said investments

have been heretofore reported to Court, as the same were,

from time to time, made, viz :

Joe, aged about 26 yrs, not aprs'd—suppos'd worth, 1,300 00

Bill, " " 24 " « " " " 1,400 00

Siah, " " 27 " " « " " 1,300 00

Also, judgment for $2,106 17, recovered in the City

Court of Mobile, on the — day of , 18— , by deceased,

in his hfetime, against A. B., upon which judgment the

sum of $1,220 has been paid to the undersigned, as will ap-

pear by his account on file and which was allowed by the

decree of this Court on the — day of , 18— , leavino-

a balance due, which has been secured by a note inade by

the said A. B., jointly with C. D. and E. F. as his sureties,

for $1,100 which is due with interest, to the order of the

undersigned, on the — day of , 18— , at the Bank of

Mobile. Satisfaction of said judgment is not to be entered
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until said note is paid. Said note was taken for said balance

because it was believed by the undersigned that it was very

doubtful if the judgment, or any part of it, could be made

by execution, and because the security taken is thought to

be entirely sufficient for the debt.

Also, a judgment in favor of the undersigned as such ad-

ministrator, for $682 25 in the Circuit Court of this county,

against G. H., dated the — day of ,
18— , upon which,

execution has been issued and returned no property, the

costs for which are embraced in the annexed account of

moneys. Whether said judgment can be made available, is

doubtful, as the undersigned believes.

Also, an account for $800, against I. J. Said account has

not been sued because said I. J. is utterly insolvent, and be-

cause suit would necessarily have been unproductive and a

useless expense. Also, notes (describe Ihem) taken for the

time payments on the sale of the land ordered to be sold for

division by the decree of the — day of ,
18— , hereto-

fore reported.

John Jones.

Subscribed and sworn to, &c.
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[ No. 177. ]

SCIIEDULE B., referred to iii the aecompiinying Petition, sliowing the

several amoiiiils paid to, and for each of the DISTIUBDTEES, and the

date and character of each payment, viz

:

PAID MRS. O. RICH.

No. Vo. Amount.
1857. Ara't heretofore paid as appears from former settlem't. $J00 00

Jan. 3. Cash 1 110 00
" 15. Alton Flasher's bill, groceries 2 32 25

Feb.l2. Balthazar Toole, dry goods 4 51 08
Apr. 9. Amelia Flounce for milliuery 5 88 10

Total $381 43

AMOUNT PAID MR.S. O. RICH, AS GUARDIAN, FOR ACCOUNT OF JOHN, VIZ :

No. Vo. Amount.
1857. Am't heretofore paid as appears from former settlem't. $100 00

Jan. 8. For tuition to Mr. Allbrains 1 8 00
" 15. For 8 months board, lodging, &c., at $10 per month.. 2 80 00

Feb.20. For clothing, as per voucher 3 72 18
Mar. 8. For stationery and books, as per voucher 4 12 91
" 16. For 1 pair of boots 5 3 00

Total $276 09

AMOUNT EXPENDED BY ADMINISTRATOR FOR THOMAS.

No. Vo. Amount.
1857. As appears from former settlement $100 00

Jan. 1. Tuition to Joseph Allbrains 1 7 00
" 11. School books, as per voucher 2 10 00

Feb. 4. Necessary clothing, as per voucher 3 72 25
April 3. School books, &c. " " " 4 3 00
" " Board, lodging, &c. " " " 5 80 00

Total $272 25

AMOUNT PAID BY ADMINISTRATOR FOR JIMSEY.

No. Vo. Amount.
1857. As appears from former settlement $100 00

Jan.l2. Board, lodging, &c., 8 mouths, at $12 1 96 00
" 28. Necessary and proper clothing 2 81 16

Feb.l 9. Attendance upon her during sickness 3 17 00
" 26. Bill of medicines 4 11 04

Mar. 8. Dr. Blister, medical attendance 5 32 00

Total $337 20

Nothing has been expended for, or paid to said John-

stone or EUzabeth. Respectfully,

John Jones.

Subscribed and sworn to, &c.
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[ No. 178. ]

SCnEDULE C, showing the amount of FUNDS of the Estate used by the

Administrator, &c.—Code § 1813.

1856.

July 8. Cash taken by administrator for private

use and not returned to date, from tlie use

of wliich, no profit has been made, say

§1,000, for 12 months 80 00

Aug. 7. Casli taken and used sixty days, say $700, 9 32

" 19. Cash taken and used 6 montlis, say $2,000, 80 00

Due from the undersisrned on this account $169 32

The undersigned states, tiiat the foregoing is a full and

accurate account of all the money of said estate, which he

has at any time used or employed for his own benefit in any

way ;* and that the foregoing statement, as to any profit

made from such use, is also strictly true.

John Jones.

Subscribed and sworn to, &c.

[ No. 179. ]

ORDER setting day to make a FINAL SETTLEMENT of the ACCOUNTS

of the REPRESENTATIVE.—Code § 1805.

Richard Rich, deceased, Estate o/, > -.q

As to final settlement. )

This day came John Jones, the administrator of said es-

tate, and filed his statements, accounts, vouchers and evi-

dences, for a final settlement of his said administration ; and

said accounts having been examined by the Court, and found

^ If in any prior accounting the administrator has made return of any moneys

used, add here—except such sums as have been heretofore returned in a prior

account, and which will appear by reference to the account, and the decree

thereon rendered on the — day of ,
18—

.
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apparentl}'^ correct, and being now reported for such settle-

ment : It is ordered, that the matter of said settlement be

set for a hearing on the — day of , 18— , and that no-

tice of the time and nature of such settlement be given by

publication for three successive weeks in the , a

newspaper published in this county, (or, by posting such no-

tice three weeks before said day of settlement, at the Court

house, and at three other public places in this county, there

being no newspaper published in this county.)

It is further ordered, that B. L., be, and he is hereby ap-

pointed guardian ad litein to represent and ,

and to protect their interests in such settlement, they being

the only minors interested. It is further ordered, that said

B. L. have notice of said appointment.

[ No. 180. ]

Form of NOTICE to be PUBLISHED or POSTED.

State of Alabama,^ -a i . ri ^ io
nj 1 -J r^ . > Frobate Court, 18
Mobile County. 3

Richard Rich, deceased, ^ This day came John Jones, the

Estate of, ) administrator of said estate, and

filed his statements, accounts, vouchers and evidences, for a

final settlement of his said administration : It is ordered,

that the — day of , 18— , be appointed a day on which

to make such settlement, at which time all persons interes-

ted can apj)ear and contest the said settlement, if they think

proper.

Edwin Rust, Judge.
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[ No. 181. ]

DECREE upon an ACCOUNT for FINAL SETTLEMENT.—Code § 1816, lS2l

Richard Rich, deceased, Estate of,^ ,q
Decree on final account. 3

This day having been set to hear and determine all mat-

ters as to the accounts heretofore filed by John Jones, as the

administrator of said estate, for a final settlement of his said

administration, now conies the said Jones and moves the

Court that his said accounts may be passed and allowed, as

the same has been by him filed, as aforesaid. And it a|)})ear-

ing that due notice of the nature of, and of the time set to

make such settlement has been given, in all respects accord-

ing to law, and strictly in pursuance of the order of Court

in said estate, made and entered on the — day of , 18—

,

and B. L., yvho was heretofore duly appointed by the Court

to act as guardian ad litem, to represent and protect the in-

terests of John and Thomas Rich, the only minors concerned

in this proceeding and settlement, now appearing and in

open Court, consenting to act, and proceeding to contest

said settlement, the Court proceeds to hear the matteis per*-

taining to said accounts, and to consider the evidences sub-

mitted relating thereto: Wliereupon, it is shown by suf-

ficient proof, that said administrator has received, of the

assets of said estate, the sum of seventy-three iiundred and

thirty-three dollars and sixty-nine cents in money, and that

he has justly expended in and about the costs and charges

necessary and incident to said administration, and in the

payment of the just debts of said deceased, the sum of eighteen

hundred and ninety-seven dollars, leaving a balance of fifty-

four hundred and thirty-six dollars and sixty-nine cents sub-

ject to future charges and for distribution among those en-

titled. And said account appearing to be full and correct:

It is considered and decreed by the Court, that said accounts

be, and the same are hereby, in all things, passed and allow-

ed as above stated.
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If the property of the estate has been turned into money for

the purpose of division, and there is Jio property other than

money to he divided, then proceed as follows, viz : And it ap-

pearing to the Court, that after paying all costs and charges

now due the officers of Court, including the expenses of this

final settlement and distribution, there will remain, of the bal-

ance of money aforesaid, the sum of five thousand four hun-

dred dollars, to be divided among those entitled ; and it fur-

ther appearing that said decedent left him surviving, his

widow, Mrs. Olivia Rich and five children, viz : John and

Thomas Rich, the two minors aforesaid, and Johnstone and

Jimsey Rich, and Elizabeth, who is now the wife of one Jo-

seph Flox, all of whom are entitled to share the personal es-

tate of the deceased in equal proportions, so that the said

final balance of money must be divided into six equal parts

;

and it being also shown to the Court, that the said Olivia is

the guardian of the person and estate of the said John, duly

appointed by, and qualified in this Court, it is considered by

the Court that each of the said distributees are entitled to

have the sum of nine hundred dollars paid to them respec-

tively, that being one sixth part of the said sum of fifty-four

hundred dollars, and the proper share to which said distri-

butees are severally entitled. It is, therefore, adjudged and

decreed, that the said Olivia, John, Thomas, Johnstone and

Jimsey Rich, and the said Elizabeth Flox, do each have and

recover of, and from the said John Jones, the said sum of

nine hundred dollars, for which executions may issue, as fol-

lows, viz : in favor of the said Olivia for her share ; in favor

of the said Olivia as such guardian, as aforesaid, for the use

of the said John, (see Code § 2036,) for his share, in favor

of the said Johnstone for his share, and in favor of the said

Elizabeth for her share.

If money has been paid to the distributees during the ad-

ministration, the following ivoidd be the proper decretal order

in place of the last above, viz: But it is now made known,

27



and duly proven to the Court, by the said Jones, that pending

his said administration, some of the said distributees were

very young, and much of the time actually incapable of self-

support, that none of said distributees, to whom money has

been paid, as is hereinafter set forth, had any means, other

than such as were involved in said estate and in the hands

of said administrator, from which to derive a support, and

that those of the distributees who are minors have no duly

appointed guardian of their property, except the said John,

for whom the said Olivia has been duly appointed, and has

qualified in that capacity ; wherefore, said administrator

has, out of said estate, from time to time, made payments

and expenditures for the support and maintenance of said

distributees, but only in such amounts as were suitable to

their property and condition in life, and at such times as

they were actually necessary to their comfortable support.

And said administrator having filed, at the same time, and as

part of his said statement and account heretofore filed for

this settlement, a schedule together with the |)roper vouchers

and evidence in support of the same, showing the several

amounts paid for, and to each of the distributees, and the

date and character of such payments, including certain sums

reported upon his prior settlements as p.; id, but which have

not hitherto been allowed to him, and having;", also submitted

proof of the accuracy and truth of the charges contained in

said schedule, which proof is sufficient and satisfactory to

the Court, and from which it appears that said administrator

has so paid to the said Olivia for herself, the sum of three

hundred and eighty-one dollars and forty-three cents ; to the

said Olivia, as guardian of the said John, the sum of two hun-

dred and seventy-six dollars and nine cents ; for the support

and maintenance of the said Thomas, as aforesaid, the sum

of two hundred and seventy-two dollars and twenty-five cents,

and for the support and maintenance, as aforesaid, of the said

Jimsey, the sum of three hundred and thirty-seven dollars

m
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and twenty cents ; now, on motion of the said Jones and

after a full hearing of said matters it is adjudged by the

Court that said several payments made to, and on account of

said distributees, as aforesaid ought to be, and the same are

hereby accordingly allowed to said administrator, to be de-

ducted by him from their said respective distributive shares.

And such deduction being now made : It is ordered, adjudged

and decreed, that the said Olivia have and recover from the

said Jones the sum of five hundred and eighteen dollars and

fifty-seven cents ; that said Olivia have and recover, as the

said guardian of said John, and for his use, the sum of six

hundred and twenty-three dollars and ninety-one cents; that

said Thomas have and recover from the said Jones the sura

of six hundred and twenty-seven dollars and seventy-five

cents ; that the said Jimsey have and recover from the said

Jones the sum of five hundred and sixty-two dollars and

eighty cents ; that the said Johnstone have and recover the

sum of nine hundred dollars from the said Jones, and that the

said Elizabeth Flox have and recover from the said Jones

the sum of nine hundred dollars—the said several sums be-

ing the true balances to which said distributees are entitled

respectively—for which said several sums executions may

issue in favor of the said party entitled and against said

Jones.

If, as is sometimes the case, the Court is not furnished with

sufficient evidence to justify a distribution without further in-

quiring, conclude this entry ^as follows, in place of the above

decretal order, viz: But the Court not being now sufficient-

ly advised as to how said distribution is to be made : (or, as

to who are the proper persons entitled to distribution in

said estate

—

or any other reasonable cause for a postponement

of distribution.) It is ordered, that all questions and matters

pertaining to said distribution be postponed to, and set for

hearing on the — day of ,
18—. (See No. 186 for tine

final order.)
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Ifpersonal property, in specie, is remaining on hand to he

divided, then, after distributing the money, proceed as foh

lows, viz: (Code <§. 1792, et seq., and <§> 1822.) And it being

shown to the Court, that the deceased left him surviving his

widow, (the heirs need not he repeated if named hefore,) Mrs.

OUvia Rich and five children, viz : the two minors, aforesaid,

and Johnstone and Jimsey Rich, and Elizabeth who is now
the wife of one Joseph Flox, each of whom are entitled to

share equally of the personal estate of said deceased, where-

fore the said personal estate must be divided into six shares

or equal parts ; and it, also, appearing to the Court, from a

schedule filed along with, and as part of said statements and

accounts, that of the personal estate, other than money, of

the decedent, there now remains in specie, and subject to

distribution among the distributees aforesaid, a considerable

amount of personal property, which is described as follows, to

wit : (Here set out the property as the same is described in the

schedule.) It is ordered by the Court, that A. B., C. D., E. F.,

G. H., and I. J., who are disinterested persons, and resi-

dents of this county, be, and they are hereby appointed com-

missioners, and as such they are directed to make distribu-

tion of said property equally to each of said heirs, after having

first taken an oath to make the same fairly and impartially

if the same can be made, and to make due return of their

proceedings in writing, signed by them, to the Court, on or

before the — day of ,
18— , in accordance with the law

in such cases made and provided.

In all cases where there are minors, or persons of unsound

mind, not having a general guardian, the following should be

inserted in the concluding fart of the order, viz: And the

said administrator is hereby ordered to retain the said share

of the said Thomas until the further order of the Court, or

jintil a suitable guardian shall be appointed for him; (or if

he is near his majority, until he shall attain the age of twen-

ty-one years,) and also to retain the said share of the said
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Jimsey, until the further order of the Court, it appearing to

the Court to be questionable, whether the said Jimsey is of

sound mind.

Aiid in all cases the following should conclude the entry when

distribution is finally decreed, viz : It is further ordered, that

ail accounts, vouchers, evidences and statements on file, re-

lating to this and any former settlement, and all other paper

writings on file respecting said estate, be recorded.

[ No. 183. ]

COMMISSION to make DISTRIBUTION of PERSONAL PROPERTY.

State of Alabama, > r> i ^ r- .. c -An
Tir I -1 ri u > Probate Court ot said County.
Mobile Comity. )

-'

To A. B., C. D., E. F., G. H. and I. J., Greeting :

Whereas, the estate of Richard Rich, deceased, of which

John Jones is the administrator, in said Court, is possessed

of certain personal property, described and located as fol-

lows, viz : (Here insert description) which property has been

directed by due decree of said Court, to be divided equally

into six parts or shares—one share or part to be distributed

to Mrs. Olivia Rich, the widow of said decedent, one to

John, one to Thomas, one to Jimsey and one to Johnstone

Rich, and one to Elizabeth Flox, the wife of Joseph Flox ; the

said parties being lawfully entitled to an equal distribution

among them of all the above described personal property of

said decedent : And you, and each of you, having been duly

appointed, in and by said decree, commissioners to make

such distribution :

Now, therefore, you are hereby commanded, after having

first taken an oath to tnake such distribution fairly and im-

partially, if the same can be made, to proceed and make

such distribution of said property according to said decree
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and to your said oaths, and to make return to said Court,

of your proceedings in tiie premises, in writing, signed by

you, on or before the —- day of •, 18—

.

Witness, Edwin Rust, Judge of said Court, at office, in

the city of Mobile, this the — day of ,
18—

.

Edwin Rust, Judge.

[ No. 183. ]

REPORT of COllMISSIONERS as to DISTRIBUTION of ESTATE.

State of Alabama, >

Mobile County. )

To the Honorable Edwin Rust, Judge of the Probate Court

of said County :

The undersigned, the commissioners heretofore appointed

by said Court, to make division of certain personal property,

of the estate of Richard Rich, deceased, equally between

Olivia Rich, the widow of said decedent, and John, Thomas,

Johnstone and Jimsey Rich, and Elizabeth, the wife of Jo-

seph Flox, late Elizabeth Rich, beg leave to report to your

Honor, that after having first taken an oath to make such

distribution fairly and impartially, if the same could be

made, they preceeded to the discharge of the duty assigned

them by said appointment, and in pursuance of the direc-

tions of the annexed commission.

Said commissioners further report, that after having care-

fully examined and valued each item of the property speci-

fied in said commission, they are of opinion that said pro-

perty cannot be equitably and fairly divided among said dis-

tributees, and therefore, recommend that said property

should be sold.

]f the conclusion is that it can be divided, proceed thus, in

place of the last paragraph, viz: Said commissioners fur-

ther report, that they carefully examined and estimated the
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value of each item of the property mentioned in said com-

mission, and then proceeded, impartially and fairly, to di-

vide the same into six lots or shares, hereinafter particular-

ly set forth and described, and which they think just and

equitable towards each and all of said distributees ; and

that after they had so divided said property, they set down

the said respective shares upon separate slips of paper, and

numbered each slip with a number, from one to six, and so

determined, by lot, the parcel or share aforesaid which should

belong to each of said distributees : Upon which allotting,

the said Olivia became entitled to

—

(here describe her share

;

the said John became entitled to

—

here describe the share

of John, and so on, until the shares are all disposed, of.)

And said commissioners, believing said distribution to be

fair, just and impartial, beg leave to submit the same as

the report of their final action in the premises, and request

that they may be discharged, with a proper allowance for

their time and trouble. And as in duty bound, &;c.

A. B.

Subscribed and sworn to by A. B., C.

D., E. F., G. H. and I. J., this the

— day of ,
18—

.

Edwin Rust, Judge.

C. D.

E. F.

G. H.

I. J.

[ No. 184. ]

ORDER CONFIRMING DISTRIBDTION made by the COMMISSIONERS.

—Code 5 1796.

18Richard Rich, deceased, Estate of, )

Confirmation of Distribution. >

A. B., C. D., E. F., G. H. and I. J., commissioners ap-

pointed by this Court, as will fully appear by reference to

the decree thereof, made and entered in the premises, on

the — day of ,
18— , to make distribution of the per-

sonal property of said estate, having made such distribution
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in accordance with said decree, and with the law in such

cases made, and returned their proceedings to this Court, in

writing, signed by them, by the day specified for such return

in said decree ; and no exceptions having been filed to said

report, and the same having been duly examined, and being

adjudged, by the Court, lobe just and equitable towards each

and all of the distributees ; and more than thirty days having

ela[)sed since said return of said report: It is ordered and

decreed, that said report be, and the same is hereby fully

ratified, and in all things confirmed, and, together with said

commission, ordered to be recorded, as part of this decree.

And the said commission and report being read, are as fol-

lows, to wit : (Here insert a full copy of the commission and

report.)

It is further ordered and decreed, that John Jones, the ad-

ministrator of said estate, be, and he is hereby directed to

make delivery of said property to each of said distributees as

distributed and allotted in said report, and that, on failure

for ten days from this day, to make such delivery, execution

may issue to enforce this judgment. It is further ordered,

that said administrator pay the cosls of this proceeding, in-

cluding two dollars and fifty cents to each of said commis-

sioners, as compensation for their services in the matter.

[ No. 185. ]

ORDER to SELL property in conformity to the REPORT of COMMISSION-

ERS appointed to DIVIDE.—Code § 1796, et seq.

Richard Rich, deceased, Estate of^ ,0
Order of sale for distribution. )

A. B., C. D., E. F., G. H. and I. J., the commissioners

heretofore duly appointed, by the Court, to make distribu-

tion among the distributees entitled, of the property of said

estate, described in the order appointing said commission-

ers, having duly returned to this Court, their report in writ-

ing, signed by them, by the day specified in the order of
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.Court making such appointment, setting forth, in said re-

port, among other matters, that said property cannot be

fairly and equitably divided among the distributees of said

estate, who are named in said report, and recommending

that said property should be sold ; and more than thirty

days having elapsed since said report was so returned to

the Court, and no exceptions to said report having been

filed ; and the Court havijig examined said report, and be-

ing fully satisfied therewith : It is ordered and decreed, by

the Court, that John Jones, the administrator of said es-

tate, do proceed and sell said property at public auction, in

front of the Court house, to the highest bidder for cash, af-

ter having first given thirty days notice of the time, place,

and terms of sale, together with a description of the pro-

perty, by publication, once a week until the day of sale, in

the Mobile Daily Register, a newspaper published in this

county, and that said administrator make due report as to

how he has executed this decree. It is further ordered, that

said report of said commissioners be recorded as part of

this decree—and the same is done accordingly, to wit : (here

follows the record.)

[ :N'o. 186. ]

ORDER for DISTRIBUTION, FINAL SETTLEMENT having been previously

made.

Richard Rich, deceased. Estate of,'} -.g

In the matter of distribution. )

This day comes John Jones, the administrator of said es-

tate, and files his application in writing and under oath, for

a distribution of the residue of said estate, now remaining

in his hands, among those entitled to the same ; and it a|)-

pearing to the satisfaction of the Court, tliat John Rich,

who is aged about fourteen years, and Thomas Rich, who

2S t
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is aged about fifteen years, and Jimsey and Johnstone Rich^

and Elizabeth, now wife of Joseph Flox, children and heirs

at law of said decedent, and who, together with Olivia Rich,

the widow of said decedent, are the sole and only persons

entitled to share in the final distribution of said estate ; and

it further appearing, that said Olivia is now the guardian of

the person and estate of the said John, she having been ap-

pointed and duly qualified, in this Court, as such guardian.

And it further appearing to the Court, from an inspection

of the records, that a final settlement of said estate was

made by said administrator on the — day of , 18—

,

exce|)t as to the matter of its distribution ; upon which set-

tlement there was found remaining in the hands of said ad-

ministrator, a balance of dollars, in cash, subject to

division among those entitled, as aforesaid, as distributees

of said estate, and the Court being satisfied from the evi-

dence, and after due consideration of this case, that said

widow and each of said heirs are entitled to equal shares of

said fund, that is to say, to one-sixth part of said fund for

each : It is ordered and decreed, (j)roceed as in the previous

furin, irhere money only icas distributed, adding, also, the cau-

tionary part of the order which relates to /he shares of Thomas,

as a minor uilhout a guardian, and uf Jimsey, as a person

of (juestionable soundness of mind.)

[ No. 187. ]

RECITAL necessary to be made in a Decree or Order when the Jndge has

been of COUNSEL in the matter, fur, or is RELATED to any parly.

—Code § 560.

Now comes A. B. and C. D., (naming all who are inter-

ested as parties) who are all the persons interested in the

matter now pending, and all of whom are of full age, and

who now, here in open Court, request the Judge of this



2*9

Court, who was formerly the counsel of jn the

matter of his interests connected with said estate, to sit in,

and to hear and determine the matter of said petition : And

the said request and consent of said parties now being made

of record, in accordance with the requirements of the Code

in such cases, the Court proceeds to hear said petition.

^ [ No. 188. ]

REPORT of INSOLVENCY.—Code § 1828, et seq.

To the Honorable Edwin Rust, Judge of the Court of Pro-

bate of Mobile County :

WiUiara Propper, the administrator in said Court, of the

estate of John Knipper, deceased, respectfully represents to

your Honor, that he is satisfied that the entire property of

said estate is insufficient to pay its debts ;
and, being so sat-

isfied, your petitioner, as is his duly in such case, hereby

reports to your Honor, that, to the best of his knowledge

and belief, said estate is insolvent; in verification whereof,,

he herewith, also, files his statements, as required by law,

to wit

:

1st. (A statement of all the personal property to be inserted

here.)

2d. (Here insert a description of all the real estate.)

3d. (Here insert a statement of all the indebtedness, togeth-

er icith the names of the creditors; and, if known, the place of

residence of each.X ....

All of which is respectfully submitted to your Honor, that

the same may be duly inquired of, as the law directs.

William Propper, Adm'r.

State of Alabama,}^ Before me, Edwin Rust, Judge of

Mobile County. I Probate in and for said county and

State, personally appeared William Propper, administrator

of the estate of John Knipper, deceased, who, being duly
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sworn, deposes and says, that the foregoing report and

statements are correct to the best of his knowledge, infor-

mation and behef.

William Propper.

Subscribed and sworn to, &c.

[ No. 189. ]

ORDER APPOISTING a day to HEAR and DETERMINE upon the questioi

of INSOLVENCY.

John Knipper, deceased, Estate of,} -.o

As to insolvency of. )

This day came William Propper, administrator of said

estate, and filed with the Judge of this Court, his report and

statements in writing, duly verified by oath, alleging that

said estate is insolvent, to the best of his knowledge, infor-

mation and belief: It is, therefore, ordered by the Court,

that the — day of , 18— , be appointed a day to hear

and determine as to said report. It is further ordered, that

notice of the filing of said report, and of the day above ap-

pointed to hear and determine upon the same, be given to

the creditors of said estate by forwarding notices to them to

be placed in the mail, postage paid, properly addressed, thir-

ty days before said day of hearing, where the residence is

known ; by posting notice on the Court house door for the

same length of time; and by publication once a week for

the same length of time in the Mobile Daily Register, a

newspaper published in said county.
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[ No. 190. ]

FORM of NOTICE of REPORT and STATEMENTS of INSOLVENCY, for

PUBLICATION and POSTING at Court liuuse door, under tlie foregoing

order.

State of AIaba??m, ) -n i . /n . r- -j ^
T.r

I 7 f,
, > I'robate Court oi said County.

John Knipper, deceased, ") This day came William Prop-

Estate of. ) per, administrator of the said es-

tate, and filed his statements and report, setting forth that

said estate is insolvent, and praying that it may be so de-

creed : It is ordered, that the — day of , 18— , be ap-

pointed a day for hearing and determining the same, at which

time all persons in interest can appear and contest the same,

if they think proper.

Edwin Rust, Judge.

[ No. 191. ]

NOTICE to be sent by mill to CREDITORS of an INSOLVENT ESTATE.—

See Code § im and 1839.*

State of Alabama, ) « i ^ r-< * i o
7»r 7 •/ /-« J > "rebate Court, lo
Mobile County. )

John Knipper, deceased, ") To Cyrus Oermuch, a creditor of

Estate of. 5 said estate

:

The said estate having been reported (or, declared) insol-

vent, the — day of ,
18— , has been appointed to hear

and determine upon said report

—

(or, for A. B., the admin-

istrator of said estate, to appear and make a settlement of

his accounts)—you are, therefore, hereby cited to be and

appear at my office, at the Court house of said county, on

said day, to contest the same, if you think proper.

Witness, my hand, this the— day of , 18— , at office.

Edwin Rust, Judge.

* This form is so framed as to answer for use before and after the estate has

been declared insolvent, requiring a change of only a few words

—

which are

.suggested in parenthesis, to suit either case.
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[ No. 193. ]

DECREE of INSOLVENCY and an ORDER appointing a day for AD3IINIS.

TRATOR to SETTLE, &c.—See Code § 1818, et seq.

John Knipper, deceased, Estate of. 7
^ q

Decree of insolvency and order to settle accounts. )

Tliis day having been regularly appointed, by the order of

the Judge of this Court, to hear and determine upon the re-

port and statements of the insolvency of said estate, which

were heretofore filed by William Propper, the administra-

tor thereof, now comes the said administrator and moves the

Court, that said estate be declared insolvent in accordance

with said report and statements: And the Court being sat-

isfied, from due examination and proof, that notice of the

filing of said report, and of the day set to hear and deter-

mine upon the same, has been given to the creditors of said

estate, as required by law, and in all respects as directed by

the order of Court entered in the premises on the — day of

, 18— ; thereupon, the Court proceeds lo hear and de-

termine as to the said report : And now, none of the credi-

tors of said estate contesting the correctness of said report:

It is ordered, adjudged and decreed, that said estate be,

and the same is hereby declared insolvent. It is further

ordered, that the said William Propper do file his ac-

counts, vouchers and evidences, within thirty days from

this day, for a settlement of his past administration of said

estate ; and that the — day of , 18— ,
(a day should be

named beyond the thirty days, above limited, for filing the ac-

counts, so that parties interested can appear and examine, so as

to contest the accounts, if found necessary)—be appointed as

a day for said administrator to appear and make settlement

of said accounts; and that notice of this order and decree,

and of the time set for making such settlement of said ad-

ministration be given to the creditors of said estate by for-

warding notices to them by mail, postage paid, properly ad-

dressed, thirty days before said da}^ of hearing, in all cases
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where the residence is known ; by postin<^ notice on the

Court iiouse door tor the same length of time, and by pub-

hcation once a week for the same length of time in the

Mobile Daily Register, a newspaper published in said

county.

C No. 193. ]

FORM of NOTICE of SETTLEMENT by Administrator, after the Estate has

been DECLARED INSOLVENT, for PUBLICATION and for POSTING.

State of Alabama, ) t^ i , /-t * iq
7«r r-7 /-t J t "rebate Court, lo
Mobile County. )

John Knipper, deceased, > The estate of said deceased

Estate of. j having this day been declared in-

solvent by said Court, it is ordered that the — day of
,

18— , be appointed a day for William Propper, administra-

tor of said estate, to appear and make settlement ef his ac-

counts, preparatory to turning over the property of said de-

cedent, which now remains unadmimstered, to whomsoever

shall succeed to the further administration thereof; at which

time all persons in interest can appear and contest the cor-

rectness of said accounts and the allowance thereof, if they

think proper.

Edwin Rust, Judge.

[ No. 19-4. ]

DECREE upon the ACCOUNT of the Administrator npon ^vhose REPORT

tne Estate has been declared INSOLVENT, and CONTINUING the same

Administrator in the Administration.—Code § 1845.

John Knipper, deceased. Estate of, ) -.g

Settlement of accounts and continuance of Admh-. )

This day having been regularly appointed by the former

order of this Court, for William Propper, the administra-

tor of said estate, to appear and make settlement of the
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accounts of his past administration thereof, as required by

law,—said estate having been heretofore declared insolvent:

Now comes the said administrator, and moves the Court to

proceed with said settlement. And it api)earing to the satis-

faction of the Court, that due notice of said order, and of the

day appointed for said settlement has been given according

to law, and strictly according to the directions of said former

order, made and entered by the Court, in the premises, on the

— day of , 18— . And it also being shown to the Court,

that said account, vouchers and evidences, were duly filed

more than ten days before this day*; thereupon, the Court

proceeds to examine and audit said account : upon which au^

diting and examination, it appears that said administrator has

Feceived of tlie assets of said estate, the sum of dol-

lars, in cash, and that he has legally and justly expended for

said estate the sum of dollars, for the items of which

expenditure he produces vouchers and other evidence, which

are satisfactory to the Court. And the said administrator

now being charged witti the said sum of money, ascertained

as aforesaid, to have been received by him, and credit(;d by

the amount so by him justly paid out and expended, it is

found by the Court that there is left in his hands, belonging

to said estate, a balance of dollars; and the said

account appearing correct : It is ordered, adjudged and de-

creed by the Court, that the same be, in all things, passed

and allowed, as above stated; and that the same, together

* I have here inserted an allegation intended to conform to the order of Court
next preceding in the series. From the letter of section 1838 of the Code and
the sections immediately following, it does not appear but that the codifiers

intended the administrator's settlement, in oiise of insolvent estates, Wiis to be
made on the same day when he files his accounts. This does not seem how-
ever, to be consistent with the other provisions of the Code touching the subject
matter of the settlement of administration accounts ; as, in every other instance,

it is required that the account, vouchers, &c., siiall be on file for three weeks
before they can be settled. I can see no good reason why such a requirement
should be entirely dispensed with in the settlement now in question. In anal-

ogy to the rule in other cases, and as a matter of justice to creditors in this,

I would recommend the accounts be ordered to be filed within thirty days after

the estate is declared insolvent, and the settlement be required to be made at

the end of forty or fifty days, so as to give an intervening opportunity for exami-
nation.
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with the vouchers and evidences thereof, and all other papers

relating to the previous administration of said estate, be

recorded.

And none of the creditors of said estate, or their represen-

tatives, having attended at this settlement, and nominated to

the Court any fit and proper person to administer upon the

property, .rights and credits, of said estate, which now remain

unadministered: It is ordered, that William Propper, the

former administrator of said estate, be, and he is hereby

continued for the further administration of said estate,—to

administer the same according to the provisions of chapter 7

title ^4, of part 2, of the Code of Alabama.

[ No. 195. ]

OATH to CLAIM against an INSOLVENT ESTATE.

State of Alabama, >

Mobile County. 5

Before me, Edwin Rust, Judge of Probate in and for said

county and State, personally appeared James Tickle, who

being, by me, first duly svvorn, deposes and says : that he

knows, of his own personal knowledge, that the annexed

(or, foregoing) account

—

(or, note

—

or, bond

—

or, judgment)

for the sum of dollars, in favor of ,

against the estate of John Knipper, deceased, is entirely

correct, and that the same is justly due.

James Tickle.

Subscribed and svvorn to.

The preceding form of affidavit will anf?wer whether the affidavit is made by
the clitimaat or by some other person.—See Code § 1847.

29
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i No. 196.]
Form of OBJECTIONS, in the natnri) of PLEAS, to CLAIMS against an

INSOLVENT Estate.—Code § im-'^L

State of Alaba?na, } Ti u . /-« *
''

nr T.-1 n * i rrobate Court.
Mobile (jaunty. )

Clg,im of James Tickle, ") And now comes the

vs.

The Estate of John Knipper, de-

ceased, Will. Propper, AdmW. 3 denies the justness of

said claim, and the truth of the allegations made in support

of the same ; and for specific cause of objection says :

1st. That said deceased was not, at the time of his death,

nor is said estate now in any way indebted to said claimant.

2d. That said claim is barred by the statute of limitation

of years.

3d. That neither said claim, nor any statement thereof

was presented to any administrator of said estate,

—

(or, to

any executor of the will of said decedent) nor filed in the

office of the Judge of said Court, within eighteen months after

the accrual of said claim, nor within eighteen months after

the grant of letters.

4th. That said claim was not filed in the office of the

Judge of this Court, within nine month:? after said estate

was declared insolvent, nor within nine months after its

accrual.

5th. That said claim has not been verified by the oath of

said claimant, nor by any other person, who knows the cor-

rectness of the claim and that the same is due.

6th. That there is no such record as said claimant siets

up in this case.

7th. That said claim has been paid.

8th. That said claimant is indebted to said estate in the

sum of dollars, which is claimed as an oflfset against

said claim.
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[ No. 197. ]

ISSUE to to TRY CLAIMS against an INSOLVENT Estate.—Code § 1854 *

State of Alabama, ) t .i t» i /^

Mobile ComUy. \
^" ^^^ ^^'^^^^^ ^°"^*-

The said claim-

ant claims of the

said defendant, as

such administrator,

James Tickle, claimant,

against

William. Propper, administrator of the

estate of John Knipper, dec'd, defndt.

the sum of dollars, due by promissory note, for that

sum, datQd at Mobile, the —r day of •
, 18— , negotiable

and payable at the banking house of the Mobile Savings

Company, one year from said date thereof, to the order of

claimant, together with' interest thereon.

James Lawe,
Attorney for Complainants.

[ No. 198. ]

Order to CITE Administrator to make DISTRIBUTION of an INSOLVENT

Estate.—Code § 1856-'57.

John Knipper, deceased, Estate of. ^ 1«
Order to cite administrator to make distribution. )

It appearing to the Court from an inspection of the records

in this estate, that more than twelve months have elapsed

since said estate was declared insolvent

—

(or, more than

six months have elapsed since the last distribution was made

among the creditors of said estate,) and said administrator

not having filed any account, nor otherwise taken any steps

to make a settlement of his administration, nor made known

* No matter what the nature of the claim may be, the form of complaint, or

declaration, in use in Courts of law for such demand, is the form proper to be
aflopted in making up the issue to try its validity in the Probate Court, since

the matter to be determined is the same in either forum. A formal complaint is

only necessary when objections are interposed in writing.—See Code ^ 1853.

When objections are filed, the complaint and objections will, ordinarily, form
the only issue to be determined before the claim can be allowed—the objections

being treated as la the nature of pleaB, or answers to the complaint.



228

any cause or reason for such failure : It is ordered, that he

be required, by citation to.be personally served on him, to be

and appear in this Court, on or before the — day of ,

18— , to show cause, if any he has, why he should not make
a settlement of his accounts, as such administrator, so that

distribution of said estate among the creditors thereof may
be had as speedily as possible.

C No. 199. ]

Application to have a day set to make SETTLEMENT of the ACCOUNTS

of the Administrator of an INSOLVENT Estate, and for DISTRIBUTION.

State of Alabama, \
Mobile County. 3

To the Hon. Edwin Rust, Judge of said Court

:

WiUiam Propper, the administrator de bonis nan, in this

Court, of the insolvent estate of John Knipper, deceased, in

answer to the citation issued and served upon him by order

of Court, requiring him to appear and show cause, if any he

has, why he should not make settlement and distribution of

said estate among the creditors thereof, begs leave to submit

herewith a full and correct account of his said administration,

together with his vouchers and evidences relating to the same,

and respectfully asks your Honor that a day may be set for

making such settlement, and for making distribution of the

proper balance of money ascertained to be in his hands, as

such administrator, rateably among the creditors of said

estate whose claims may be allowed.

Your petitioner respectfully suggests to your Honor, that

the settlement and distribution, now proposed, can not be of

a final character, inasmuch as there are several tlaims due

to said estate which are in litigation, and, of course, uncol-

lected.

—

( Or state any other cause why final settlement can

not be had.)
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And, that said settlement and distribution raay he made

with a due regard to the rights of all persons in interest

;

your petitioner prays that your Honor will make and enter

the proper orders and decrees in the premises, that the

proper notice may be given to the creditors of said estate in

the manner prescribed in such cases as to insolvent estates,

and that your Honor will be pleased to grant any other relief

in the premises which may be requisite and according to law.

And as in duty bound, &.c.

Wm. Propper.

Subscribed and sworn to, ifcc.

[ No. QOO. ]

ORDER upon the FILING of the ACCOUNT by the administrator, SETTING

day for SETTLEMENT and DISTRIBDTION and as to ALLOWANCE of

CLAIMS.

John Knipper, deceased, Estate, of. \

Account of administrator for settle- y 18^

ment and distribution. )

This day came William Propper, administrator of said

estate, and produces his accounts, vouchers and evidences,

dulv verified by oath, for a partial—for, final) settlement and

distribution among the creditors of said estate; and said ac-

count having been examined, stated and reported by the

Judge of this Court, for such settlement: It is ordered, that

the same, together with the written statement of said admin-

istrator, be filed ; and that the — day of , IH— , be set

as a day for making such settlement, and for the determina-

tion of questions as to the allowance of the claims filed

against said estate.

—

(This latter clause, of course would he

inappropriate, if the claims should have been allowed on any

previous settlement.)

It is further ordered, that notice of the said time set for
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making such settlement, and of the nature and purpose there-

of, be given to all persons who have filed claims against said

estate, claiming to be creditors thereof, by forwarding notice,

three weeks before said day, by mail, postage paid and pro-

perly addressed, to any such claimant whose residence is

known ; by posting notice on the Court house door for the

same length of time, and by publication for three successive

weeks in the Mobile Daily Register, a newspaper published

in said county.

If all the claims have been allowed at any previous settlement, then there

will be no necessity for giving notice as contemplated by the last clause of the

preceding order—except that the publication should be made. It, however,
the settlement is to he final, or if the allowance of the clfiiins of nny of the cre-

ditors are to be considert-d at such settlement, then the order should be to give

such notice inasmuch as all of the creditors have a right to be heard.

[ No. 201. ]

ORDERS, passing the ACCOUNT of AD.1IIN1STR1T0R of an ^SOLVENT

cstiile, determining CONTROVERSY as to CLARIS of CREDITORS, refer-

ring matters to ACCOUNTANT, with INSTRUCTIONS, &c., &c.

John Knipper, deceased, estate of.
^

Administrator''s account, and setting day V 1°

to determine as to claims of creditors. )

This being the day regularly set for William Propper, the

administrator of said estate, to appear and make settlement

of his administration accounts heretofore filed, and for the

purpose of making distribution, as far as may be, of said es-

tate among the creditors thereof, whose claims may be allow-

ed—said estate having been heretofore duly declared insol-

vent—and, it being shown to the satisfaction of the Court,

that due notice of the time, nature and purpose of said settle-

ment has been given to the creditors of said estate, in all res-

pects as required and strictly according to the directions

contained in the order of Court, made and entered in the

premises, on the — day of , 18— . Now comes said ad-

ministrator, and moves the Court to proceed with said settle-
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ment: Whereupon, the Court having audited, examined and

stated said account, it is found that said administrator has

received of the assets of said estate (and including the bal-

ance found at the last settlement, if there has been a previous

settlement,) the sum of ten thousand dollars, in money, and

that he has justly and legally expended for the funeral expen-

ses of the deceased (as to the preferred claims, payment of

which isfustifed in preference to the general debts of the dece-

dent, see § 1741 of the Code,) amounting in all to the sum of

two hundred and fifty dollars, leaving a balance of nine

thousand seven hundred and fifty dollars, for the payment of

the fees and charges of administration not already paid, and

for distribution among the creditors of said estate: And said

account appearing correct : It is ordered, that the same be^

passed and allowed as above sftated ; and that the same,

together with the vouchers and other written evidences

thereof, be recorded.

If the claims have not been passed upon at amy previous

settlement, then proceed with the decree as follows viz: And

now at this day, on motion of said administrator,

—

(or, on

the motion of any of the creditors) the Court proceeds to

hear and determine upon the questions as to the allowance

of the said claims of the said respective creditors : And it

appearing to the Court, from an inspection of the insolvent

docket of claims filed against said estate, and from other

proof submitted, that the following named claimants duly-

filed their respective claims in the ofiice of the Judge of this

Court, within the time prescribed by law ; and each of said

claims, of the said several claimants, having been fully pro-

ven to the satisfaction of the Court, and in the manner re-

quired by law, to be subsisting claims against said estate : It

is ordered, adjudged and decreed, that the claim on file in

favor of , and of , and of

, (and so on^ going through with the list of claims,

which are adjudged to be allowed) be, and the same are

hereby severally allowed and adjudged to be good and valid
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claims against said estate, and to be entitled to their respec-

tive proportions to he paid out of the moneys in the hands

of said administrator, as the same may be hereafter distri-

buted.

As to the rejected claims proceed as follows: And it further

appearing to the Court, that objections to the allowance of

the claim of , against said estate, were duly

filed in the name of said administrator, within the time and

in the manner prescribed by law ; now comes
,

a creditor of said estate, and moves the Court that said claim

be rejected ; and the Court having heard said motion and con-

sidered said objections in connection with the proof made as

to said claim: It is ordered, adjudged and decreed, that said

objections be sustained and the claim of said ,

be, and the same is hereby Yejected and disallowed.

If some of the claims are not ready to he heard, as to

which continuances are granted, proceed as folloics, viz : And

the claim filed by the Southern Mutual Insurance Cotnj)any

coming on to be heard, it is shown to the Court that the

same was filed against said estate in due time, and that said

administrator has duly filed objections to the allowance

thereof; which objections, it is alleged, in behalf of said com-

pany, are not founded in truth : Whereupon, James Lawe,

Esq., the attorney of said company, moves the Court for a

continuance of the hearing and determination of said claim

of said company, for the purpose of procuring proof in sup-

port of the same, in opposition to said objections: And said

motion having been heard and duly considered by the Court:

It is ordered, by the Court, that the further consideration of

said claim of said company be continued until the — day of

, IS— (or, if the settlement and distribution is partial,

until a future day, or until such time as another settlement

and distribution shall be had in this estate.)

As to claims ichere continuance is refused jjroceed thus : And
the claim of the Bank of Old Brunswick, coming on to be

heard, together with the objections heretofore duly filed in
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this Court, in the name of said administrator, to the allow-

ance of said claim, comes James Lawe, Esquire, the attor-

ney of said Bank, and moves the Court, that the further con-

sideration of said claim, and of said objections, be continued,

for the purpose of enabling said claimant to obtain proof in

support of said claim ; and the Court having heard and con-

sidered said motion, and the facts stated, and reasons alleged

in support thereof, and being satisfied that the ground upon

which said motion is made is insufficient ; and the said ad-

ministrator now moving the Court to overrule said motion

and to reject said claim ; and the Court being of opinion

that said objections to said claim are well taken, and suffi-

ciently proved, and that the same are iti no wise properly

met or answered: It is, therefore, ordered, adjudged and

decreed, that said motion for a continuance be refused and

that said claim be, and the same is hei'eby rejected and dis-

allowed. *

When any suits exist the administrator should he alloived to

retain as folloics, viz: And the said administrator having

made known by petition, in writing and under oath, and

otherwise proved by evidence to the satisfaction of the

Court, that there are at this time, certain contested and un-

decided claims, touching the right of property in and to cer-

tain negroes, now pending against him, as such adminis-

trator, in the Circuit Court of this county, involving an

"mount equal to about four thousand dollars, and which

claim may possibly come against said estate: It is ordered,

that said administrator retain a rateable proportion of the

sum hereinafter found to be in his hands, and which sum is

the basis of the distribution now about to be made among

said creditors, for said claims or suits, in case the same

shouU be terminated against said administrator, and be

hereafter allowed in this Court against said estate—said

fund so reserved, however, to be always subject to the or-

der of this Court on any futurp settlement of said estate,

30 *
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and on any other occasion when it may be proper for this

Court to make any order in the premises.

If the account is long or, intricate, it should he referred to a

competent accountant, after determining the amount to Ij'e dis-

tributed, with instructions as to the basis of the account, as

follows, viz: And it appearing from the decree rendered by

this Court in this estate, on the — day of , 18— , upon

a settlement of the said administrator's accounts of the ex-

penses and charges of his administration, that he, said ad-

ministrator, had in his hands, of the moneys of said estate,

for the payment of costs to be incurred, and for distribution

among the creditors whose claims should be allowed, the sum

of dollars; and it appearing that there will be due

the officers of this Court, upon the conclusion of this settle-

ment, including the costs now due, and such costs, charges

and allowances as will probably become due and payable for

and on account of this settlement, the sum of dollars,

which amount should be therefore, retained by said adminis-

tor; and said costs, expenses and allowances being so re-

tained, it appears to the Court there remains in the hands of

sai'd administrator, now to be divided among said claims here-

inbefore allowed, the sum of dollars; and it being

necessary, in order to ascertain the total amount of the res-

pective claims of each of said creditors whose claims have

been allowed,as aforesaid, that a calculation should be made

of the amount of interest which may now be due upon each*

of said allowed claims, ^as well as of the dividend or share to

which each of said claims, with such interest adaed thereto,

to be paid out of the said fund now to be distributed : And
the Coin-t being satisfied that such calculations, with a clear

statement of the result as to each claim, can be better, and

much more satisfactorily made by some person skilled in ac-

counts : It is ordered, by the Court, that the making and state-

ment of such account be referred and entrusted to James

Ledger, he being a trusty and skillful accountant, and now

consenting to act under this appointment and as he may be
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directed in the premises by the Court : It is, therefore, further

ordered by the Court, inasmuch as there has been no proof

offered as to the rate of interest due, nor as to the period

during which any claim is entitled to draw interest, that in

making such calculations upon said claims, the said account-

ant do proceed and make the same in pursuance of the fol-

lowing directions, viz: Allowing interest in all cases at the

rate of eight per cent, per annum; to be- calculated upon

claims evidenced by transcripts of judgments, from the date

of such judgment; on claims evidenced by promissory note,

or other contract in writing for the payment of money, from

the date of the maturity of the same, unless, by the terms

thereof, it is specified from what date interest is demandable,

in which event the accountant must follow the requirements

or stipulations of the contract or note; on open accounts from

the date of the presentation thereof to the administrator of

said estate, if such date is not apparent from the endorsement

on such account, then from the date when said account was

first filed in this Court, as a claim against said estate; and

upon the claim of , interest is to be allowed upori

the sum of four hundred dollars, from the 24th day of 3Iay,

1844, that being the day when it has been clearly shown

said sum was received by the deceased, under a trust that

the same should be invested in productive property for the

benefit of said , which investment was never

made. Interest is, also, to be calculated, upon the prin-

ciples above laid down, on the claim of the Southern Mutual

Insurance Company, the consideration of the alk)wance of

which has been hereinbefore continued. The said accountant

is hereiay further instructed that, after having ascertained

the total amount of each of said allowed and continued claims

separately, including such interest, to be added to each, as

aforesaid, to add tho whole together with the said sum of

four thousand dollars, the probable value of said suits in said

Circuit Court, so that the calculation for said distribution

shall be based upon the grand total of the claims now allowed
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and those which are contested and undecided, so that the

Court may readily see the entire amount due to each creditor

set opposite to his, her, their or its name, as also the amount

of dividend declared, and due upon the said allowed claims

respectively, and which is now to be decreed to be paid by

said administrator—and so that said administrator shall have

reserved in his hands, out of the moneys now liable to be

distributed, the rateable proportion thereof which will be due

upon said contested and undecided claims, in case the same

shall be hereafter allowed. It is further ordered, that said

accountant do make and file his report and statement iti the

premises, on or before the — day of ,
18—. . .

i

[ No. 203.,]

BEPORT of ACCOUNTANT as to amount of, and DIVIDEND npon each

CLAIM.

State ofAlabama, >
j^ ^^^ ^^^^^^^ ^^^,^^^

Mobile Cbunty. )

I, James Ledger, as the accountant, duly appointed in

and by the said Court, to make an account and statement

of the claims allowed by said Court against the estate of

John Knipper, deceased, as well as of the claims against

said estate which are contested, continued and undecided,

showing, in said account and statement, the total amount of

each of said claims, including interest up to the — day of

, 18—, on all of said claims except upon the sum of

four thousand dollars, now in litigation in the Circuit (^ourt;

and, also, the amount of dividend to which each of said

claims is now entitled, do hereby certify, that the following

statement and account have been made by me in strict ac-

cordance with the directions and instructions of said Court,

as set forth in the order under which I was appointed; as

aforesaid, and that the same is in all things correct, calcu-
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lating the said dividend upon each claim at the rate of thirt/-

ei<Tht per centum upon said total amount thereof. Said ac-

count and statement are as follows, viz:

No. cl'ro Names of Oreditors. .
* Am't & Int.. Total Am't. Dividend.

No. 8. Andrew Balance. ... $1,000 0(,

222 05

$800 01

95 94

600 0(.

'96 0(,

4,000 0(

$1,222 05

895 94

696 OC

4,000 Of

No. 19.

luterest 2 years, 9 months and 8 days.

George Cash
$464 37
•

luterest 18 months .. ......

No. 21. Southern Mutual Insurance Company,
Interest 24 months

340 45

» Claims in litigfttion in Circuit Court..

Reserved.
Reserved.

Ail of which is respectfully submitted to said Court, by

James Ledger, Accountant.

[ No. a03. ]

DECREE ascertaining, and adjudging to each CREDITOR the amount of

Ills DIVIDEND.

John Knipper, deceased, Estate of,
')

.. o
Dividend upon claims. )

And now comes James Ledger, the person to whom was
referred, by the' order of this Court made on the — day of

, 18— , the claims allowed against said estate, as also

certain other claims, the nature and character of which ap-

pears in said order of reference, that he might make an ac-

count and statement thereof, showing the total amount of

each of said claims, and the dividend due thereon, or to be

retained on account thereof, and files his report of the man-

ner in which he has discharged said trust ; and his said re-

port being read, is in words and figures following, to wit

:

(Here insert the entire report and account.)

And the Court having examined and found said report

and statement in all things correct and in strict accordance

with the directions and instructions to said accountant, cDn-

tained in the order of reference aforesaid j and no excep-
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tloh or objection having been interposed witn regard to said

report and statement, or as to any item thereof : It is or-

dered, adjudged and decreed, that said report and statement

of said accountant be ratified and confirmed and made part

of this decree; and that each of said creditors whose divi-

dend is not to be retained or reserved, as is shown in the

above account, do have and recover of said administrator

the amount cff his, her, their or its dividend, as shown by the

above statement thereof, by said accountant; and that exe-

cution issue for the same, in favor of the creditor to whom
the dividend to be collected has been above declared.

It is further ordered, that the claims of the said creditors,

and all papers and depositions on file, pertaining to this pro-

ceeding, be recorded.

And, inasmuch as it is apparent to the Court, that, after

a full compliance with the terms pf this decree, there will

still remain in the hands of said administrator, of moneys un-

disposed of, and belonging to said estate, the sum of

dollars : It is ordered, that said money, so remaining, be

retained by said administrator to be accounted for at a fu-

ture day, together with any other assets of said estate which

may be unad ministered.

A shorter form, and one which will consummate the allowance of the claims,

the calculation of their amounts, and the declaration of the dividends on them,

all at one and the same sitting, can be easily framed from the preceding forms,

if desirable. And, perhaps, where the estate is small, and the claims few in

number, so that no great length of time will be required to make the necessary

calculations, a single order and .decree would be as well. The foregoing mode,
however, is believed to be the best. It is more methodical than the short

form referred to ; is better calculated to ensure accuracy, because it gives am-
ple time for the account and statement to be carefully gone through with, in

private, instead of being made up in the hurry of a proceeding trial, and amid
the contentions of opposing claimants; and because, when it is carefully made
up, written out, and filed upon the day named, all persons interested have a bet-

ter opportunity of inspection, and can more readily detect errors, justifying

and requiring exceptions to the report, than if they are compelled to make
their examinations while the eettlement is being made. The chief reason in fa-

vor of the mode of proceeding in insolvent estates which is indicated by the fore-

going forms, is the one last stated—it gives to parties a fair chance to examine
fully, before their rights are foreclosed or jeoparded by a final decree thereon.

T^he foregoing forms are sufiiciently full to furnish precedents for entries up-

on any subsequent settlement. The order setting the day for hearing, requiring

publication, and notice to creditors, the manner of passing or rejecting the

claims, ascertaining and declaring the dividend and ordering its payment, are all

hereiuljetbre fully set forth.
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• [ No. 904. ]

APPOINTMENT of aa ADMINISTRATOR GENERAL.

Administrator General, ")

1«
* Appointment of. j

This day comes Albert B. Grille and applies to be ap-

pointed to the office of general administrator of this coun-

ty : And the Court being satisfied that said Grille is a fit

and proper person for such appointment, and that he is a

citizen of this county ; and the said Grille having given bond,

as such administrator, in the sum of dollars, with A.

B. and C. D., as his sureties therein, which bond hath been

taken and duly approved by the Judge of this Court; and

the office of such general administrator being now vacant

:

It is ordered and decreed, that said Grille be, and he is here-

by appointed to act as such general administrator for this

county, and as such administrator.^general the said Grille

is ordered to hold himself in readinesss to obey the future

orders of this Court in the premises.

[No. 905.]
ORDER REMOVING the GENERAL ADMINISTRATOR without NOTICE—

Code § 1710.

Albert B. Grille, Gen. AdrnW. > ^„
Removal of. \

It having beeii made known, and proven to the satisfac-

tion of the Court, that said Grille, in his capacity of general

administrator for this county, and in the administration of

the estate of John Jonte, deceased, has been guilty of gross

neglect of the interests of said estate, (or for any other fault

authorizing removal, see Code § 1696-'97,) in this, that he

(proceed and set forth the'grounds fully.) It is ordered, ad-

judged and decreed, that said Grille be, and he is hereby re-

moved from his said office of general administrator of this
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county, and his appointment to said office is now and hereby

annulled and altogether revoked. It is further ordered,

that said Grille be notified of this decree, and that he be

required to proceed, with all convenient speed, to close up

and finally settle his accounts with all estates, whereon he is

now administering, as such general administrator.

[ No. Q06. ]

PETITION for an INQUISITION of LUNACY, &c.—Bode § 2750.

Sfafe of Alohama, ) ^w

Mobile County. 3

To the Hon. Edwin Rust, Judge of the Court of Probate in

and for said (/ounty and State

:

The petition of Jaquelin Pendleton, respectfully repre-

sents unto your Honor, that he is first cousin to one George

Moon, a male of the age of twenty-six years, who resides

with your petitioner in this county ; and who is a lunatic,

and quite incapable of governing himself, or of conducting

and managin'j his affiiirs.

Wherefore your j)etitioner, being impelled by humane
considerations, prays your Honor to take cognizance of the

matter of this, his petition ; that a day may be appointed

when the same can be heard, and that such other measures

may be taken, and proceedings had, in this behalf, as shall

be necessary and proper to determine, in accordance with

the law in such case made, whether or not flie said Moon is

a lunatic, an idiot, or non compos mentis. And as in duty

bound, &c.
Jaquelin Pendleton.

State of Alabama, > I, Edwin Rust, Judge of the Court

Mobile County. ) of Probate in and for said county and

State, do here][^y certify, that Jaquelin Pendleton, whose

name is signed to the foregoing petition, this day personally
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appeared before me, and made oath, in due form of law,

that he is fully informed of all and singular, the allegations

contained in the foregoing petition, and that he believes the

same to be true, as therein stated.

Edwin Rust, Judge.

[ No. Q07. ]

ORDER SETTING day for INf^UISITION of LUNACY, &c., directing that a

iUY be EMPANNELLED and the LUNATIC to be before the Court at

y^e TRIAL.—Code § 27aO-'&l.

George Moon, ) ,q
an alleged lunatic. 3 ^

This day came Jaquelin Pendleton and filed his petition,

in due form, and under oath, alleging that said Moon is a

male, of the age of twenty-six years, residing in this county ;

and that he is of an unsound mind, and quite incapable of

taking care of himself, or of managing his affairs, and pray-

ing that the necessary proceedings may be had, so as to have

due inquiry and determination as to the truth of said allega-

tions : It is, therefore, ordered, that the — day of ,

18— , be appointed as a day for the hearing of said petition,

and that a writ be issued to the sheriff of this county com-

manding him to summon twelve disinterested persons, of

the neighborhood of said Moon, to be and appear in this

Court, on said day set for hearing said petition, for the trial

thereof. It is further ordered, that a writ be issued to said

sheriff requiring him to take the said George Moon, so that

he have him in this Court, to be present at said trial, if con-

sistent with the health and safety of said Moon.

31
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C No. Q08. ]

VENIRE to the SHERIFF for JURY for INQUISITION of LUNACY, &c.—

Code ? 2751.

State of Alabama., ? t ^i t» u . />«

71 r 7-7 ri J > In the rrobate Court.
Mobile Couniy. )

To the Sheriff of said County, Greeting:

You are hereby commanded to summon twelve disinter-

ested, good and lawful men, residents of the neighborhood

of one George Mooq, an alleged lunatic of this county, to be

and appear in and before the said Court on the — day of

, 18— , then and there to make inquisition and to try

the question whether the said Moon is of an unsound mind,

and incapable, from that cause, of governing himself and of

managing his affairs, as hath been alleged to the Judge of

said Court, by Jaquelin Pendleton in his petition, filed by

him, in said Court, as the relative of said Moon. And have

you then there this writ, with your return thereon, showing

how you have executed the same.

VV^itness, Edwin Rust, as Judge of said Court, at office,

in the city of Mobile, this the — day of , 18—

.

[ No. Q09. ]

WRIT to bring tlie LUNATIC, IDIOT or NON COllPOS MENTIS before the

Conrt at the TRIAL—Code § 2751.

State of Alabaiha,^ y .i i* i /-,

717 7. / /t V 7 In the rrobate Court.
mobile County. )

To the Sheriff of said County, Greeting:

Whereas, Jaquelin Pendleton, as the relative ofone George

Moon, hath this day filed his petition with the Judge of said

Court, alleging that said Moon is a male lunatic, of the age

of twenty-six years, and a resident of this county ; and pray-

ing that an inquisition of lunacy may be made and had, in

due form of law, to try the truth of said allegations, and as

to whether the said Moon is incapable of governing himself,

and of attending to his affairs : And whereas, the Judge of
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said Court hath, by due order entered in the premises, ap-

pointed the — day of -, 18— , for hearing said petition,

and for the due trial thereof:

Now, therefore, if it be consistent with the health and

safety of said Moon, you are hereby required to take his

body, so that you may have him in said Court, to be present

at said trial, and before the jury then to be empannelled to

make said inquisition.
^

And have you then there this writ, with your return

thereon, as to how you have executed the same.

Witness, Edwin Rust, as Judge of said Court, at office,

in the city of Mobile, this the — day of ,
18—

.

[ No. 210.J
DECREE of LUNACY, TDIOTCY, or that cue is NON COMPOS MENTIS, in

accordance wilh tlie VERDICT of the JURY.—Code § 2751

George Moon, ) - 18
a lunatic. )

This being the day appointed, as will appear by reference

to an entry thereof, made upon the minutes of this Court,

on the — day of , 18— , for the hearing of the petition

of Jaquelin Pendleton, filed by him as the relative of said

lunatic, alleging the lunacy of the said Moon, and praying

an inquisition thereof, this day comes said Moon, who hath

been brought into Court under due process and by the sher-

iff of this county, to be present at said inquisition, and also

comes the said Pendleton, and a jury of good and lawful

men, who reside in the neighborhood of said Moon, and who

have been duly summoned, to wit: A. B. and eleven others,

who, having heard the evidence, the arguments of counsel,

and the charge of the Court in the premises, and being first

duly tried, empannelled and sworn, well and truly to make

inquisition of the facts alleged in said petition, and a true

verdict to render, according to the evidence, upon their

oaths do say : We, the jury, find that the facts alleged in the
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petition are true, and that said George Moon is a lunatic,

(or, idiot—or, non compos mentis, as the case may he,) as

therein stated: It is ordered, adjudged and decreed by the

Court, that said petition and all other proceedings thereon,

together with the aforesaid verdict, of said jury declaring

the said George Moon to be a lunatic, (or, an idiot

—

or, non

compos mentis) be recorded. It is further ordered, that the

sheriff of this county retain the temporary custody of said

lunatic, until the necessary proceedings can be had to ap-

point some suitable person to be his guardian.*

[ No. 211. ]

PETITION for GUARDIANSHIP of a LUNATIC, an IDIOT, or one NON

COMPOS MENTIS after LXqUlSITlO.N.—Code § im.

To the Honorable Edwin Kust, Judge of Probate in and for

the County of Mobile and State of Alabama :

The petition of Jaquelin Pendleton respectfully represents

unto your Honor, that he is an inhabitant of this State, and

first cousin to George Moon, who is over the age of twenty-

one years, is a resident of this county, and has been duly

declared in said Court, in accordance with the provisions of

law in such cases made, to be a lunatic, incapable of gov-

erning himself, or of managing his own affairs.

Your petitioner farther states, that said Moon has proper-

ty, requiring the care of a guardian, of the value of

dollars, as near as your petitioner can estimate the same.

Your petitioner, therefore, prays that your Honor, will in-

vestigate the allegations he has above made, and requests

that he, the petitioner, may be appointed to be the guardian

of the person and estate of the said lunatic, upon giving the

proper bond and security. And as in duty bound, &c.

Jaquelin Pendleton.
Subscribed and sworn to.

" This last order would only be necessary in peculiar casts—as where tha

party was dangerous.
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[ No. 313. ]

ORDER granting LETTERS of GIJARDIANSfllP over the person and estate

of a LUNATIC after LMIUISITION made and decree thereon.—lode

§ mp^i.

George Moon, ) 18
A Lunatic. 5

This day comes Jaquelin Pendleton, and files his petition

in due form, in writing and under oath, asking that he may

be appointed to be the guardian of the person and estate of

said Moon. And it appearing to the Court, from adequate

proof, that said Moon has been declared to be a lunatic,

according to law in such cases made and provided; and that

he is incapable of taking care of himself and of his affairs
;

that he resides in this county and has property in this State,

of the value of dollars, and probably not more; that

no guardian has been appointed for said Moon, and that

said applicant is an inhabitant of this State, and that other-

wise he is a suitable person for such guardianship :
Now,

therefore, said Pendleton having given bond for the proper

amount, conditioned as the law requires, with A. B. and C. D.

as his securities therein, which bond, with said securities, hath

been duly taken and approved by the Judge of this Court:

It is ordered, adjudged and decreed, that said Jaquelin Pen-

dleton, be, and he is hereby appointed to be the guardian of

the said George Moon ; and it is hereby declared, that said

Pendleton, as such guardian, is entitled to the undisturbed

custody and control of the person and estate of his said ward,

to be held and managed by him in accordance with law in

such cases made and provided.
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[ No. 213. ]

PETITION for LETTERS of GUARDIANSHIP o?er a LUNATIC or person

nofl compos meiiiis, who is a NON-RE SlDENf of llie Stale.—See Ads of

183i-'32, page a7.

State of Alabama, )

Mobile County. 3

To the Honorable Edwin Rg.st, Judge of the Court of Pro-

bate of said County and State :

The undersigned, Jaquelin Pendleton, respectfiilly*Tepre-

sents unto your Honor, that he is a resident of said county

and State; that he is the uncle and nearest of kin,

—

(or state

any other good reason)—in this State, of one George Moon,

who res^es in the town of , State of South Carolina,

and that , of said town of , has the raain-

tetiance and charge of said 3Ioon : that said Moon is a lunatic

—(or, is non compos mentis)—and has been duly so declared

by the Court of , of the county of , State of

South Carolina, that being a Court of competent jurisdiction

for such purposes, in the said State in which the said Moon

resides; and that the said" Moon has property and estate in

this county, of about the value of dollars, requiring

the care of a guardian.

The undersigned, therefore, prays that a day may be set,

by your Honor, for the purpose of hearing said petition, and

considering the proof which may be submitted in the premi-

ses ; and that such other steps maybe taken, proceedings

had, and the necessary orders and decrees made and entered,

so that petitioner shall be appointed, upon giving the proper

bond and security, to be the guardian of the property and

estate of said Moon, which is or may be within this State.

5V.nd as in duty bound, &c.

Jaquelin Pendleton.

Subscribed and sworn to, &c.
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[ No. 314. ]

Order SETTING day to lieiir PETITION for GUARDIANSniP over the

ESTATE or PROPERTY of an alleged LUNATIC, who is NON-RESIDENT.

—See Acts 1851-'a2, page 87.*

George Moon, a non-resident ")

18
lunatic, as is alleged. 3

This flay came Jaquelin Pendleton, and filed his petition,

in writing and under oath, stating, among other things, that

said Moon, resides in the town of Aiken, in the State of

South Carolina, with A. B., who has the maintenance and •

charge of him; that said Moon is a lunatic

—

(or, is non

compos mentis)—and that he has been so declared by a cora-^

petfint tribunal of the said State of his residence ; that he has'

property in this county requiring the care of a guardian ; and

praying that said allegations may be duly inquired of, and

that he, said petitioner, as the nearest of kin to said lunatic

—

(or for any other good reason, following the allegation in the

petition)—may be appointed to be the guardian of the pro-

perty, in this State, of said lunatic:

—

(or, person non compos

mentis)—It is, therefore, ordered, that said petition be set

down for hearing on the — day of ,
18— ;

(naming a

period distant not less than sixty nor more than ninety days)

and that said Moon be brought into Court, as a party to this

proceeding, by publication, of this order, to be made as soon

as may be, and to be continued once a week, for four con-

secutive weeks, in the , a newspaper, published in

this county ; by posting a copy of this order upon the Court

house door of this county, and by sending by mail, postage

paid, another copy thereof to said

—

(the custodian of the

lunatic)—and to said Moon, one to each, to be separately

directed and sent, addressed to them at Aiken, in said State

of South Carolina ; such posting and sending by mail to be

* As to the practice whicb is required by the terms of the act under which this

proceeding is carried on, and with regard to which this order is drawn— see

rides 17, 40 and 41 of " Rules for the regulation of the Practice in Chancery,"

commencing on page 717, of the Code, those being the rules in force at the time

of the adoption of the act in question.



248

done within forty days from this date—and that said Moon,
or such other person as may lawfully appear for him, be re-

quired to answer said petition and show cause against the

same, on or before the— day of , 18— , (naming a day

at least ten days before the day above setfor hearing the petition)

—as on failure so to do, the Court will appoint some person

as guardian ad litem to contest said petition in behalf of said

Moon.*

[ No. 215. ]

DECREE appointing a GeARDIAN for a NOX-RESIDENT LUNATIC, on

proof that he has been duly so declared in the State of his residenc#

George Moon,
18

a lunatic. ''

This being the day set, as appears by the order of this

Court entered in the premises on the — day of , 18—

,

for the hearing of the petition of Jaquelin Pendleton, here-

tofore filed in this Court, [)raying that he may be appointed

guardian of the property, in this State, of said Moon, this

day comes the said Pendleton, and moves the Court to pro-

ceed with the hearing of said petition, and that the prayer

thereof may be granted ; and, it being shown to the Court,

by proof which is competent and satisfactory, that publica-

tion hath been duly made and copies thereof duly posted,

mailed and directed, in all respects strictly as required

in and by the said former order of this Court; and

, who was heretofore duly appointed, as is manifest

by reference to the order of Court making such appoint-

ment, to act as guardian ad litem, for said Moon in this pro-

ceeding, now appearing in open Court, consenting to act,

and, in writing, denying all the allegations contained in said

* An order should be made, appointing a guardian ad litem, on tbe date last

named in the above order, For a form, see the form used for such purposes on
the Probate of a Will.
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petition; and the Court having heard said cause upon the

proof, and being now satisfied that said proof fully sustains

the allegations of the petition; and said JaqueUn Pendleton

having given bond and security in such penalty and with such

condition as is required bylaw, which bond and security hath

been duly taken and approved by the Judge of this Court;

It is ordered, adjudged and decreed, that said Pendleton be,

and he is hereby appointed to be the guardian of the proper-

ty and estate of said Moon, within this State, and authorized

to hold, manage and account for the same, as such guardian,

the same as guardians whose appointments relate to minors

in this State.

[ No. Q16. ]

PETITION for GUARDIANSHIP of an INFANT, who lias property witliin

the Stale, but who is a NON-RESIDENT.—See Acts of 1855-'6, page 30.

To the Hon. Edwin Rust, Judge of the Probate Court, in

and for the County of Mobile and State of Alabama

:

Your petitioner, Jaquelin Pendleton, who resides in this

county, respectfully represents unto your Honor, that John

Jaquelin, a minor, under the age of fourteen years, is a son

of petitioner's half brother, James Jaquelin, now deceased :

That said John now resides with his mother, Sa'rah Jaque-

lin, in the city of Richmond, State of Virginia, and has no

guardian in this State : That said John has an estate, in his

own right, in this county, consisting of lands, &c., of the va-

lue of about two thousand dollars ; and that it is necessary

some person should be appointed to act as guardian for said

property or estate.

In view of the foregoing facts, all of which your petitioner

is ready to verify by such proof as may be required, peti-

tioner prays, that he may be appointed to be the guardian of

said estate of said minor, upon giving bond and security as

required by law. And as in duly bound, &c.

Jaquelin Pendleton.

Subscribed and sworn to, &c. 32
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[ No. Q17. ]

ORDER APPOINTING GUARDIAN of NON-RESIDENT MINOR.—See Acts

1835'-6, page 30.

John Jaquelin, ) ic
a non-resident minor. )

This day comes Jaquelin Pendleton, a resident of this

county, and files his petition in writing and under oath,

praying that he may be appointed to be the guardian of the

property of said minor in this State ; and it being shown to the

satisfaction of the Court, that said minor is under the age

of fourteen years ; that he resides with his mother in the city

of Richmond, in the State of Virginia, and lias no guardian

in this State ; that he has an estate in his own right, in this

county, consisting of lands, of the value of about two thou-

sand dollars, and that it is necessary some person should be

appointed to act as guardian of said property or estate ; and

the said Jaquelin Pendleton having given the necessary bond

and security, with the proper condition thereunder written,

in all respects as required by law, which bond has been duly

taken and approved by the Judge of this Court : It is or-

dered, adjudged and decreed, that

—

(the concluding or decre-

tal part of this order is the same as in the case of the appoint-

ment of a guardian for a lunatic who is non-resident—which

see No. 215.;

[ No. 218. ]

Form of PETITION for general LETTERS of GUARDIANSHIP of Minor.—

Code § 2012.

To the Hon. Edwin Rust, Judge of the Court of Probate in

and for the (younty of Mobile:

The petition of Jaquelin Pendleton, respectfully shows

unto your Honor, that he resides in this State ; is the father

of Philip Pendleton, a minor under

—

(or, over)—fourteen

years of age, and who resides in this county.
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Your petitioner further represents, that said Philip has an

estate in his own right, of about the value of dollars,

—(stating the facts in full*)—and respectfully prays your

Honor that letters of guardianship over the person and estate

of said Philip may be granted him, upon his giving bond in

the proper sum and with the requisite security.

Jaquelin Pendleton.

Subscribed and sworn to, &e.

[ No. Q19. ]

ORDER for LETTERS of GUARDIANSBIP upon the NOMINATION of the

minor in OPEN COURT.—Code

Philip Pendleton, a minor, over fourteen. >
jg

Grant of letters ofguardianship. 5

This day came the said minor, who is over the age of

fourteen years, and, in open Court, nominated Jaquelin Pen-

dleton, his father, and requested the Court to appoint the said

Jaquelin to be the guardian of him, the said minor. And

the said Jaquelin having filed his written petition under oath,

setting forth, among other things, that he is the father of

said minor ; that he, together with said minor, resides in this

county, and that the only property of said minor consists in

an annuity of about three hundred and forty dollars, which,

it is alleged, is required to be expended, annually for the

maintenance and education of said minor : It is, therefore,

ordered and decreed, that letters of guardianship over the

person and estate of the said Philip Pendleton be granted to

* If the minor is over fourteen, and appears in Court and nominates, it is suffi-

cient if that fact is shown by the decree granting the letters. If such minor

does not appear, but has his choice certified by a magistrate, then insert a state-

ment, something lilie the following, at the point, in the above form, where the

figure appears which is at the head of this note, viz :
" Your petitioner herewith

produces and files in Court the nomination of said Philip, duly made by him,

and certified in writing, by A. Ball, a justice of the peace, of this county, in

which the said Philip requests that petitioner shall be appointed by your Honor,

to be his guardian.
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the said Jaquelin Pendleton, upon his entering into bond

with sufBcient security in the sum of one thousand dollars;

and the said Jaquelin having executed such bond, with John

Hohn and Henry Case as his securities therein, and d«dy

filed the same in the office of the Judge of this Court : It is

ordered, that the same be approved, and that said letters do

forthwith issue to the said Jaquelin Pendleton : It is further

ordered, that said application be recorded.

[ No. ooo. ]

JWMIMTION of a Guardian by a minor over the age of fourteen years,

CERTIFIED by a JUSTICE of tlie Peace.—Code § 2013.

To the Hon. Edwin Rust, Probate Judge of the County of

Mobile :

Your petitioner respectfully represents unto your Honor,

that he is a minor, over the age of fourteen years, and a

residpnt of this county ; that he has an estate in his own right,

—(or, is entitled to an annuity amounting annually to the

sum of dollars,

—

or name any ihing else belonging to

the minor, making guardianship necessary)—and is advised

that it is necessary that he should have a guardian appointed

by your Honor, and that it is proper that he should choose

said guardian : Your petitioner therefore begs leave to nomi-

nate to your Honor, for his guardian, his father, Jaquelin

Pendleton, of this county, and to ask that he may be duly

appointed.

Philip Pendleton.

State ofAlabama, ) I, A. Ball, a justice of the peace, in

Mobile County, y and for said county and State, do hereby

certify, that Philip Pendleton, a minor, over the age of four-

teen years, and who is known to me, appeared before me

this day ; and that, having heard the foregoing petition, by
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him subscribed, carefully read over, he acknowledged to me
lliat he voluntarily si<i'ned and preferred said petition to the

Judge of Pi-oL)ate of said county.

Given under my hand, this the — day of ,
18—

.

A. Ball, J. P. M. C.

[ No. Q21. ]•

Entry when the MINOR is over foitrteen and \m his NOMIN/ITION of a

GUARDIAN CERTIFIED by a JUSTICE of the Peace. ,

Philip Pendleton, a minor, over fourteen. )
1ft

Grant of letters ofguardianship. y

This day comes Jaquelin Pendleton, and files his petition,

in writing, and under oath, praying that he may be duly

appointed to the guardianship of the person and estate of

said minor ; and, among other things, setting forth in his

said petition, that he resides in this State ; is the father of

said minor, who is over the age of fourteen years, and who

resides in this county ; and that said minor is entitled to

property in his own right, of the value of about the sum of

dollars. And A. Ball, a justice of the peace, in

and for said county, having, in due form and in writing,

certified to the Judge of this Court, that the said Philip hath

didy nominated the said Jaquelin to be his guardian : It is

ordered and decreed, &.c.

—

(concluding the order in the usual

form.)

[ No. Q23. ]

GUARDIANSUIP—LETTERS OF.

State of Alabama,
Mobile County.

Whereas, on this the— day of ,
18— , George Goode-

now, has been duly appointed by the Probate Court of said

county and State, to be guardian over the estate

—

(or, person

and estate) of George Norcross, a minor, over

—

(or, under
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the age of fourteen years ;

—

or, a minor wlio resides out

of this State

—

or, a lunatic—or, a Uinatic who resides out of

this State)—and the said William Goodenow, having com-

])lied with the requisites of the law in such cases made and

provided : These are, therefore, to give said Goodenow, in

whose fidelity, in this behalf, we very much confide, full

power and authority to demand, receive and secure, all and

singular, the estate, and all debts, dues, claims and demands

whatsoever, to said minor in anywise belonging ;^—and to do

all other acts and things concerning said guardianship, in as

full and complete a manner as if the same was herein par-

ticularly expressed.

Witness, Edwin Rust, Judge of said Court, this — day

of ,
18—.

Edwin Rust, Judge.

[ No. 223. ]

PETITION to SELL LANDS under § 2029 of tlic Code, or llie first clause

of llie Act passed in 1S51-2, (Pamphlet Arts, p. 84,) for REINVEST-

MEM of the pro;ecds, or LOANING at INTEREST *

Staie of Alabama, )^ . c\i \ . c •^ c^ *

Tx, , -I j-^ , > Court of Probate or said County.
Mubile Lountij. )

•'

To the Hon. Edwin Rust, Judge of said Court

:

The petition of Jaquelin Pendleton, guardian, duly ap-

pointed and qualified in this Court, of John Jaquelin, a mi-

nor, (state whether the minor is over or under the age offour-

teen years ; and, if ihe minor resides out of this State, or is

under the age of fourteen years, name in whose custody and

where,) respectfully shows unto your Honor, that his said

ward is the owner of certain real estate, described as fol-

lows, viz : (Here state location, description and quality of the

land,) and that it would be to the interest of said minor,

(lunatic, or person non compos mentis, as the case may he,)

* For the orders of Court, &c. upon this and the succeeding petitions, under
said act, see forms No. 75, 76, 77, 78 and 79.
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to sell said real estate and invest the proceeds in personal

property, or put the same out at interest

—

(Here set forth

the particular facts relied upon to show that such sale and in-

vestment iDould be to the interest ofthe minor, as above alleged.)

In consideration of all which your petitioner prays, that

some suitable person may be appointed to act as guardian ad

litem, for, and to represent and attend to the interests of said

minor, in this proceeding: that the necessary commissions

may be issued, at the proper time, to take testimony in the

premises : that a day may be set for hearing said petition,

and the proofs to be submitted under the same; and that

such other proceedings, orders and decrees may be had and

made as may be necessary to effect such sale and reinvest-

ment. And as in duty bound, &c.

Jaquelin Pendleton.
Subscribed and sworn to, &c.

\

[ No. Q34. ]

PETITION under the tMril clause of llie Act last named to sell the REAL

RATHER THAN THE PERSONAL ESTATE for tae purpose of FAYING

DEBTS, or for MAINTENANCE.

State of Alabama, )

Mobile County. ) .

To the Honorable Edwin Rust, Judge of the Court of Pro-

bate of said County

:

The petition of Jaquelin Pendleton, guardian, under the

appointment of said Court, of John Jaquelin, an idiot, (lu-

natic, or person non compos mentis,) who resides in this

county, (or, who is in the care and custody of Philip Frost,

in this county,) respectfully represents unto your Honor,

that he has been compelled to contract debts for the com-

fortable maintenance and support of his said ward to the

amount of one thousand dollars, viz : (Here slate the names

and the amounts due to each of the creditors, and what the ex-

penditure was for, and the circumstances which justified it)—
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which said sum, of said indebtedness, it is not probable can

be paid out of the income derivable from the property of

said ward.

Your petitioner further represents, that said ward is the

owner of five hundred acres of land, which is unproductive,

and cannot be advantageously rented, used or cultivated for,

or on account of said ward—which land is described as fol-

lows, viz : (Insert description, location and quality of land)—
and that said ward is also the owner of four slaves, which is

all the personal property he owns, and all of which said

slaves are young and valuable; one of whom is a carpenter;

one a house servant, and the other two of whom are com-

mon laborers : that all of said slaves hire readily for high

wages, and are easily managed, and taken care of at small

expense to said ward.

In consideration of which facts, your petitioner alleges,

that it will be more advantageous to the interests of the es-

tate of his said ward, to sell the said real, rather than the

said personal property, and therefore prays for authority to

^sell said land ; and that all such notices, proceedings, orders

and decrees may be had and made as may be necessary and

pro|)er, in the premises, to effect such sale according to law

in such cases made and provided. A nd as in duty bound, «fec.

Jaquelin Pendleton.

Subscribed and sworn to, <fcc.

[ No. QS5.]

PETITION under clause second, hz\% lastnaraed, to IWEST the MONEY of

a MhNOR in REAL or PERSONAL ESTATE.

State of Alabama, >

Mobile County. 3

To the Honorable Edwin Rust, Judge of Probate in and for

said County and State :

Your petitioner, Jaquelin Pendleton, respectfully shows,

that he was appointed by, and has duly qualified in said
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Court, as the guardian of John Jaquelin, an infant over the

age of fourteen years, (or, an infant under the age of four-

teen years

—

or, a lunatic—or, a person non compos mentis,

as the case may he, and who is in the custody of Philip Frost,)

and who resides in this county : that, as such guardian, he

has come into the possession of, and now has about the sum

of ten thousand dollars, in cash, belonging to his said ward ;

no part of which sum your petitioner verily believes, now is,

or probably will be required for the comfortable support,

maintenance or education of said ward.

Your petitionei- further states, that he is of opinion, and

thinks he can make it appear by competent proof, to the

satisfaction of your Honor, that it will be advantageous to

the estate of said ward, that said money should be invested

in t'he purchase of negroes, (or, put out at interest,^as the

petitioner may think best.)

Your petitioner, therefore prays, that a day may be set

for hearing this petition, and that all such other proceedings,

orders and decrees may be had and made, as may be re-

quisite, to enable your petitioner to dispose of said money

according to law, in such cases made, and the practice of

this honorable Court in the premises. And as in duty bound,

&c.
Jaquelin Pendleton.

Subscribed and sworn to, <kc.

33
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[ No. 226. ]

PETITION to INVEST MONEY nnder the fourth claose of the Act last

named.*

State of Alabama, )

'•IMobile County.

To the Honorable Edwin Rust, Judge of the Court of Pro-

bate of said County

:

The petftion of the undersigned, Jaquelin Pendleton, who

has been duly appointed by, and was qualified in this Court,

as guardian of John and James Jaquelin, minors, over the

age of fourteen years, (or, minors under the age of fourteen

years, and who are in the custody of Philip Frost,) who re-

sides in this county, respectfully shows : That, by an order

of this Court, made on the — day of , 18— ,
your pe-

titioner was authorized and ordered to keep the estate of

said mmors together for the term of five years.

Your petitioner further shows, that money, belonging to

the estate of his said wards has accumulated to the amount

of five thousand dollars, which, he verily believes, is not re-

quired for the use of the estate of said wards in any way

:

Your petitioner further shows, that he has a good opportu-

nity to loan out said money to Joseph Billsborrow, at the

rate of eight per centum, per annum ;
puvable quarterly, and

for the term of three years, upon the joint bond, payable as

aforesaid, of said Billsborrow, Abram Shore and Daniel

Done; each of whom, your petitioner considers ample and

sufficient security for an amount largely above the sura

aforesaid.

Your petitioner being fully convinced, that such an invest-

ment of said sum will be greatly to the advantage and in-

terest of his said wards, prays your Honor for an order, au-

thorizing such loan, upon the terms, and with the securities

aforesaid. Your petitioner further prays, that your Honor

* This form, with slight alterations, will answer for an executor or adminis-

trator, under the same clause of the act, when authorized to keep an estate

together.
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will grant, and cause to be made, ail such orders and de-

crees as may appear to be necessary and proper, to effect

said purpose of your petitioner, in the premises, according

to the requirements of law. And as in duty bound, &.c.

Jaquelin Pendleton.

Subscribed and sworn to, &c.

[ No. 337. ]

PETITION to SELL, to MAINTAIN and EDUCATE WARD, nader section

2027 of the Code.

State of Alabama, >t-»i^/-. ^ e -jnM 11 C t \
"''^"^^^ Court or said County.

To the Hon. Edwin Rust, Judge of said Court

:

The petition of Jaquelin Pendleton, guardian, duly ap-

pointed by, and qualified in said Court, of John Jaquelin, a

minor, (or, a lunatic, or, person non compos mentis, as the

case may he,) respectfully represents unto youi* Honor, that

the rents and profits of the estate of his said ward (an in-

ventory of all which has been duly filed in this Honorable

Court by your petitioner, and to which reference is now

prayed,) are insufficient for his maintenance and education.

Your petitioner has made a careful estimate of what it

will cost to maintain his said ward, and states that it will

amount to about the sum of four hundred and fifty dollars

per annum, as near as petitioner can .ascertain; and that

his schooUnff, such as is suitable to his circumstances and

condition in life, for the like period of time, will amount to

fifty dollars more, while the entire yearly income, derivable

from said estate, will not probably amount to more than

three hundred and fifty dollars.

Your petitioner further represents, that in his opinion, it

would not be judicious to sell either of the two slaves, which

belong to his said ward, inasmuch as they are young and in-

creasing in value, and are bringing in reasonable wages ;
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to sell the vacant lot of ground located on the north side of

Eslava street, in the city of Mobile, which is described as

follows, viz : (here insert description.) Your petitioner

tijinks that said lot will sell for sufficient to make up the de-

ficit in the said income of his ward.

Your petitioner respectfully suggests to your Honor, that

said lot, being vacant, cannot be made the source of in-

come without making improvements thereon, which, the

value of the estate of his ward, will not justify.

In consideration of all which, your petitioner prays for an

order and leave to sell said lot of land : That a day may
beset for hearing the matter of this petition, and such proof

as may be submitted in the premises ; and that all such

proceedings may be had and such orders and decres made,

as may be requisite to have said sale made in legal form.

And as in duty bound, &<c.

Jaquelin Pendleton.
Subscribed and sworn to, «S6C.

[ No. Q28. ]

PETITION of GUARDIAN for leave to REJIOVE the person and property of

• WARD to another State.—Code § 2031.

t^tate of Alabama, )

Mobile County. 5

To the Hon. Edwin Rust, Judge of the Court of Probate

for said County :

The petition of Orlando Singletree, the guardian, in said

Court, of the person and estate of Wilham Singletree, a

minor, respectfully shows unto your Honor, that on the —
day of , 18—, he made a full settlement, with the

Judge of said Court, of his accounts, as such guardian, as

will appear by a reference to said accounts, now remaining

on file, and by the decree of said Court thereon rendered

and entered on the — day of , 18—%
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Your petitioner further represents, that he is also the

guardian of his said ward by due appointment of the

Surrogate's Court, a Court of competent jurisdiction in

the premises, held in and for the City, County and State of

New York. As evidence of such appointment, your peti-

tioner herewith produces and files with your Honor, a trans-

cript of the records of said Surrogate's Court, certified ac-

cording to the act of Congress, showing said appointment,

and that petitioner has executed the proper bond as such

guardian. And your petitioner is ready to adduce testi-

mony according to law and the rules of said Probate Court,

at such time as your Honor may aj)point, and that tiie sure-

ties to such bond are sufficient.

Wherefore, your petitioner prays your Honor to make

such orders and decrees as may be necessary in the premi-

ses to authorize him to remove the person and estate of his

said ward to the said State of New York.* And as in duty

bound, Sec.

Orlando Singletree.

Subscribed and sworn to, &c.

[ No. 339.]
ORDER aathoriziag GUARDIAN to REMOVE the PERSON and ESTATE of

his WARD to another State.

William Sirtglefree, a minor. ) -. a
Authority to remove. 5

This day came on to be heard the application of Orlando

Singletree, the guardian, in this Court, of said minor, ask-

ing for authority to remove the person and estate of his

said ward to the State of New York : And, it being shown

to the Court, by due proof, that said guardian hath made a

full settlement of his guardian accounts with this Court; and

* The petitions and orders in tliis case, and under § 2032 and 2033 of the

Code, will furiiitili all the necessary precedents for use under § 2035.
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said guardian havinj]f also produced, and filed with the

Judge of this Court, a transcript, certified according to

the act of Congress, of the records of the Surrogate's

Court, held in and for the City, County and State of New
York, that being a Court of competent jurisdiction in the

premises in said State of New York, showing his appoint-

ment as such guardian by said Surrogate's Court, and the

execution of a bond with surety, for the performance of the

trust, in twice the value of the estate of said ward ; and

having also adduced testimony, showing, to the satisfaction

of the Court, that the said sureties to such bond are suffi-

cient : It is ordered, adjudged and decreed, that said Or-

lando Singletree be, and he is hereby authorized and eiVi-

powered to remove the person and estate of his ward, Wil-

liam Singletree, to the State of New York ; and that the

said Orlando hereafter account, as guandian of the said

William, to the proper Court in the Slate of New York :

It is further ordered, that said application, and all writings

on file, relating thereto, be recorded.

[ No. 230. ]

PETITION by GUARDIAN for leave to REMOVE property of WARD out

of the State when bolh Guardian and Ward are NON-RESIDENTS.—

Code § im and 203i

To the Hon. Edwin Rust, Judge of the Court of Probate,

in and for the County of Mobile :

Your petitioner, Orlando Singletree, respectfully pro-

duces, and now files herewith, for the inspection and judg-

ment of your Honor, a transcript from the records of the

Probate Court, a Court of competent jurisdiction in the

premises, held in and for the County of Wayne, in the State

of Indiana, certified in accordance with the requirements

of the act of Congress, showing that he has been duly ap-

pointed by said Probate Court, in the State of Indiana,
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guardian of William Singletree, a minor ; and that he has

duly qualified as such guardian, according to the laws of In-

diana, and has given bond, with surety, for the performance

of his trust. ^

Your petitioner further represents, that his said ward and
himself both reside in the State of Indiana ; and that his

said ward is entitled to certain property in said county of

Mobile, (or, the principal part of which is in the county of

Mobile,) described as follows, viz : (here insert description,)

which may be removed to another State without conflict

with any restriction or limitation thereupon, and without im-

pairing the right of said ward thereto.

(If there is any resident executor, administrator or guardian,

the fact, with the name and residence, should be here stated,

in order that the ten days'' notice may he given. If there is

no such executor, administrator or guardian, the fact should

he here hriejlij stated, for the satisfaction of the Court.)

Your petitioner, therefore, prays your Honor to make
such orders as may be requisite, so that he may have leave,

as such guardian, to remove the said property of his said

ward to the said State of Indiana. And as in duty bound,

&,c.

Orlando Singletree.
Subscribed and sworn to, &c.

[ No. 331. ]

DECREE authorizing NON-RESIDENT GDARDM of NON-RESIDENT WARD
to REMOVE property in this Slate t9 the State where said Guardian

and Ward both RESIDE.—Code § mt
William Singletree, a non-resident minor. ) - „

As to removal of his property. 3

This being the day set to hear

—

(or, if no notice is requir-

ed—This day came on to be heard)—the application of Or-

lando Singletree, which was heretofore filed by him in writing

and under oath, praying for leave to remove certain property
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of said minor, in said application described, to the State of

Indiana ; and it being sliown to the Court, by due proof,

tiiat said minor is entitled to property in this State, which

(or, the principal part of which) is located in this county,

and which is described as follows, viz : (here insert descrip-

tion;) that said property may be removed to another State

without conflict with any restriction or limitation thereupon,

and without impairing the right of said minor thereto ; and

that said applicant and said minor are both residents of the

State of Indiana; and the said Orlando having produced

to, and filed in this Court a transcript from the records of

the Probate Court of Wayne county, a Court of compe-

tent jurisdiction in the said State of Indiana, certified ac-

cording to the act of Congress, showing that he has been

ajipointed guardian of the said tninor in said State of Indi-

ana ; that he has duly qualified, as suc-h guardian, accord-

ing to the laws of said State of Indiana, and has given

bond, with surety, for the performance of his trust. And it

being also shown to the Court that A. B , the guardian, in

this State, of said minor (or any executor or administrator,

as the case may he,) has had due notice of this hearing of

said application ten days before this day, (the statement in

in the sentence, last preceding, will, of course, he omitted when

there is no guardian, ^c, and the statement part of the de-

cree proceeded with as helow, viz:) and no good cause having

been shown why the prayer of said petition should not now

be granted : It is ordered and decreed, that leave be, and

the same is hereby granted to the said Orlando Singletree

to remove the said property of his said ward to the State of

Indiana. It is further ordered, that all writings and papers

pertaining to said application and this decree, be recorded.
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[ No. 333. ] *

PETITION of a SURETY in a GUARDIAN'S BOND to be DISCHARGED from

his SURETYSHIP.—Code § 2019.

To the Hon. Edwin Rust, Judge of the Court of Probate

for the County of Mobile

:

The petition of A. B., respectfully represents unto your

Honor, that he became bound, in the sum of dollars,

as the surety of C. D., in his bond as the guardian, in said

Court, of E. F., a minor—which said bond bears date on

the — day of , 18—, and was approved by the Judge

of said Court on the -^ day of ,
18—.

Your petitioner further represents, that he is unwilling

longer to remain bound in said bond as such surety, and

prays your Honor, that the proper proceedings may be had

in order to effect his discharge at as early a day as possi-

ble.* And as in duty bound, <fec.

A. B.

* For the necessary directions as to the mode of proceeding under this pe-

tition, reference is here made to the series of forms commencmg on page 164.

As this is the last form which will be inserted under the head of whatjuay

nroDerly be designated " Orphan's business " m the Probate Court, the author

LuTd remark that the reason why the precedents, touching guardmnehip

matters, are so few in number, is this : that, with the few exceptions which are

rovVded for in this connection, almost all necessary proceedings withj-eg
J

to

fhe guardian, his ward and the estate he holds, will be ^^^to be sufficu ntly

provided for in the course of the administration of an estate, which form, the

? Spal feature in the preceding pages. To aid in the use of this w"^;
^fj^

forms,^occurring under the head of administration which are applicable to

guardianships, will be found to be properly referred to m the mdex.

34
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[MOST OF THE FOLLOWING FORMS RELATE TO PROCEEDINGS
IN THE PROBATE COURT, BUT ARE NOT NECESSARILY CONNECT-
ED WITH PROBATE BUSINESS PROPER—SUCH AS THE ADMINIS-
TRATION OF ESTATES, &c. IN THIS CONCLUDING PART OF THE
WORK WILL, ALSO, BE POUND SOME OF THE OFFICE FORMS, RE-
LATING MORE ESPECIALLY TO THE CLERICAL DUTIES OF THE
JUDGE : ]

[ No. 933. ]

AN ASSIGNMENT of DOWER by the HEIR when the widow has

subseqaently married.

This indenture, made tlie — day of ,
18— , between

R. L., son and iieir of O. L., late of , of tiie one part,

and N. H. and I., his wife, who was the widow and rehct of

the said O. L., of the other part.

Whereas, the said O. L. was in his lifetime and at the

time of his death, seized in his demesne as of fee of, and
in divers lands and tenements in , in the county

aforesaid, which upon the decease of the said O. L. des-

cended unto the said R. L. Now, this indenture witnesseth,

that the said R. L. hath endowed and assii^^ned, and by these

presents doth endow and assi<^n unto the said iM. H. and I.

his wife, the third part of the said lands and tenements, to

wit : All that messuage, &c. To have and to hold unto

the said N. H. and I. his wife, for and during the natural

life of the said I. by metes and bounds, in the name of dow-

er, and in recompense and satisfaction of ail the dower which

the said I. ought to have of or in the said lands and tene-

ments, which were of the said O. L., in , aforesaid.

In witness, &c.

[ No. 234. ]

APPEAL BOND.—Code § 1888 and § 3016.

State of Alabama,
Mobile County.

Know all men by these presents, that we,

and , are held and firmly boimd unto
i

, his heirs, executors or administrators in the sum of
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•' ' ' dollars, for the payment of which, we jointly and
severally bind ourselves, our heirs, executors or administra-

tors, firmly by these presents. Sealed with our seals, and
dated this — day of , A. D. J8—

.

The condition of the above obligation is such, that where-

as the above bounden , has this day applied

for, and ol)tained an appeal, returnable to the Term,
18— of the Supreme Court of Alabama, to supersede and
reverse a judgment and decree rendered in the Probate

Court of said Mobile county, on the — day of , 18—

.

(Here insert the proper description of thejudgment and de-

cree appealed from, and the natnes of the parties.)

Now, if the said , shall prosecute said ap-

peal to effect, and shall pay and satisfy such judgment and
decree, as the Supreme Court shall render in the premises,

then this obligation is to be null and void, otherwise to be

and remain in full force and effect.

In presence of
^

, [l. s.

> , I L. s.

-. [L. s.]

t No. ^35. ]

CITATION npon an APPEAL—Code § 3018.

State ofAlabama, > r» i ^ /-.

Mobile County. I
^'^^^'^ ^«"^''

To the Sheriff of Mobile County—Greeting

:

Whereas, on the — day of , 18— , in a certain

cause or matter of controversy in said Court, wherein a

judgment and decree was rendered in favor of

against , to reverse which judgment and de-

cree, the said has on this day applied for and

obtained from this office, an appeal, returnable to the next

Term of our Supreme Court of the State of Alabama, to be

held at Montgomery, on the first Monday of next, and

the necessary bond having been given by the said

, with and -, as sureties

therein.

Now, you are hereby commanded, without delay, to cite

the said , or -, , his Attorney, to ap-

pear at the next Term of our said Supreme Court, to de-

fend against the said appeal, if they think proper.

i^
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Witness, Edwin Rust, Judge of the said Probate Court
of said county, this — day of , A. D. 18—

.

Attest

:

^ ., Judge.

[ No. 236. ]

PETITION for CONVEYANCE of land to be made by the PERSONAL REP-

RESENTATIVE, the decedent having agreed, in writing, to convey,

and died without eiecuting such conveyance.—See Code page 2S8.

State of Alabama, )

Mobile County.

To the Hon. Edwin Rust, Judge of the Court of Probate

of said County :

The petition of Willis Longley respectfully showeth unto

your Honor, that John Jones is the administrator, in this

county, and by due appointment and authority derived from
said Court, upon the estate of Richard Rich, deceased :

That the heirs of said deceased are his five chtldren.

—

(Set

out the heirs according to the form used in the petition to sell

lands to pay debts—page 115

—

and if any of them are mi-

nors and have guardians, name such guardian, and his place

of residence.)

Your petitioner further represents, that the said Rich,

since deceased, in his lifetime, viz : on the — day of
,

IS— , made, in writing, and duly executed and delivered an
agreement or contract, which is now in full force, for the

conveyance by him to petitioner, of certain lands in this

State, a copy of which said agreement, containing a full

description of said lands, is hereto attached, and which your
])etitioner prays may be taken and considered as part of

this petition. Your petitioner further states, that said Rich
departed this life without having fulfilled said agreement or

contract, and without having executed any such conveyance
as is contemplated and intended by the terms of said instru-

ment of writing, although your petitioner says that said

agreement or contract was fairly made, and that there re-

mained no consideration to be paid or condition to be per-

formed therefor, by him, or on his part. Petitioner further

states, that since the decease of said Rich he has applied to
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his personal representative, the said Jones, and requested

hitn, in liis said capacity of adininistiator of said estate, to

execute a conveyance to petitioner in accordance witii the

terms of said written agreement, and of the laws of this

State in such cases made and provided ; and that said ad-

ministrator has wholly failed and refused to comply with

such, the just and lawful demand of your petitioner in the

premises.

Your petitioner therefore prays, that said Jones may be

cited to appear in this Court, at. such time as shall be named
by your Honor, and required to show cause, if any he has,

why your Honor should not, by your decree, compel him to

execute and deliver the proper conveyance, according to

said instrument of writing, and in conformity with the Code
of this State in such cases made. And as in duty bound,

&,c.

Willis Longley.
Subscribed and sworn to, &,c.

[ No. 337. ]

Order SETTING day to hear PETITION that Administrator mate TITLE

to LAND according to contract of deceased, in his LIFETIME.

Richard Rich, deceased, Estate of. )

In the matter of the petition of Willis Longley. )

This day comes Willis Longley, and files his application

in writing, verified by oath, setting forth, among other

things, that said decedent, in his lifetime, entered into a
hona fide contract in writing, and for a valuable considera-

tion, to convey certain lands to said Longley, which lands

are located in this State, and particularly described in^ said

application; and which contract is alleged now to be un-

executed and in full force : It is further stated in said ap-

plication, that John Jones, the |)ersonal representative of

said decedent, he being the administrator of his said estate

in this Court, has refused to execute such conveyance,
though he has been properly applied to for that purf)ose.

Wherefore, said applicant prays, the interference of this

Court, to compel said Jones to execute such conveyance,

and so that said written contract of said decedent, executed,
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in his lifetime, as aforesaid, may be made good and effec-

tive for its intended purpose : It is, therefore, ordered by

the Court, that said petition be set down for a hearing on

the — day of , 18— , and that notice of said petition,

together with the said day above set for hearing the same,

be given, by pubMcation, for six successive weeks before

said day, in the Mobile Daily Register, a newspaper publish-

ed in this county. It is further ordered, that said Jones
have notice of said petition, and of the said day set for hear-

ing the same, by citation, to be personally served upon him
at least ten days before said petition shall be heard.

(As to the form of entry where there are heirs who are mi-

nors, non compos mentis, non-residents, ^c., see first order up-

on the petition of an administrator or executor to sell lands to

pay debts—page 118. For a suitable form for appointing

guardian ad litem, see form of such appointment used with

reference to the Probate of a will, or the sale of lands—pages

29 and 120. // icill be seen that the appointment of a guar-

dian ad litem, is intended to be made after service and publi-

cation, as in Chancery.)

[ No. 238. ]

ANSWER of PERSONAL REPRESENTATIVE to Petition of third party

tint he be C0}1PELLED to MAKE TITLE to LAND uuder a contract of

decedent made in liis lifetime.

State of Alabama, )

Mobile County. 3

To the Honorable Edwin Rust, Judge of Probate in and for

said County :

John Jones, the administrator and personal representa-

tive of Richard Rich, deceased, duly appointed and quali-

fied in this Court, and who has been cited to make answer
to the [)etition of Willis Longley, filed against him in this

Court, praying that this res])ondent may be required to

make and deliver to him, said Longley, a conveyance of the

lands in said petition described, in accordance with the

terms and conditions of a certain writing, which is set up

by said petitioner, as the genuine contract or agreement of

^•^
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said deceased, made in his lifetime, for answer to said peti-

tion, or to so much thereof as he is advised it is necessary

that he should answer ; says, he admits that said sup-

posed contract was signed by his intestate in his hfetime,

but alleges that, after said instrument was so signed, it was
placed in the hands of A. B., as an escrow, and to be held

by him until said Longley should pay the sum of money
mentioned in the body of said writing, and as the consider-

ation thereof; which said consideration money was never
paid. And so this respondent says that said instrument,

though signed by said intestate, was never delivered to said

petitioner as the bona fide contract or agreement of said de-

cedent, but that the said Longley became possessed of the

same by some unfair imd improper means.
This respondent, therefore, denies that said writing is the

hona fide contract or agreement of his intestate, and prays
to be discharged from making farther answer to said peti-

tion ; and that said petition may be dismissed at the cost of
the said Longley.

John Jones, Admr.

[ No. 339.]
Order that Administrator make COMEY.INCE of LMD agreed to be con-

veyed by decedent, in his lifetime.

Richard Rich, deceased, Estate of. > -„
In the matter of the petition of Willis Longley. )

This being the day duly set, by the order of this Court, en-
tered in the premises, on the — day of , 18— , for hear-

ing the petition of Willis Longley, praying that John Jones,
as the administrator of said estate, may be compelled to

make titles to him, the said Longley, to the lands described
as follows, to wit : (Here describe the land according to the pe-
tition) upon the ground that said decedent had, for a valuable

consideration, and by a writing, duly executed and deliver-

ed by him in his lifetime, contracted and agreed to convey
the same to said Longley, but had died without having per-

formed said contract ; now comes the said Longley, and
moves the Court that his said petition, and the proof to be
made, may be heard, and that his said prayer may be
granted ; and also comes the said administrator, (or, if he
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does not appear, proceed thus: and it being- shown to the

Court, by satisfactory evidence, that said administrator has

been dtdy notified, in all respects in acfcordance vvitii the

former order of the Court, entered in the premises on the

— day of , 18— ;*) and thereupon, the Court proceeds
to hear the matter of said petition, and the answer of said

Jones thereto : Whereupon, it ap|)ears to the satisfaction

of the Court, from the proof std)n)itted, that said Richard
Rich, since deceased, entered into a boiia fde contract in

writing, which was duly executed in his lifetime, in and by
which, for a valuable consideration, he agreed to convey, by
deeil of quit-claim, to the said Longley, the lands aforesaid,

and which said contract is still unexecuted and now remains
in full force and virtue; and the Court, therefore, being

fidly of opinion that said contract should be specifically per-

formed and executed according to the true intent and pur-

poses thereof: It is ordered, adjudged and decreed by the

Court, that the said John Jones, as the administrator of the

said estate, do, within a period of thirty days from this day,

make, execute and deliver a quit-claim deed of said land,

to said Willis I^ongley, in such manner and form as is re-

quired by the terms of said contract.! It is further order-

e(J, that all papers and written evidences on file, relating to

this proceeding, be recorded. It is further ordered, that

said John Jones do pay the costs of this proceeding.

[ No. Q40. ]

AppIicalloQ for PARTITION of LA\D between adult owners under the

provisions of llic Code.—See § 2G77, et seq.

State of Alabama, } r> \ .^ n .. c • i n
TIT 1 -r ry j } 1 robato Court or said County.
Mobile (Jounty. 3

To the Hon. Edwin Rust, Judge of said Court

:

The petition of John Optimus, respectfully showeth unto

your Honor, that a certain piece of land lying in the county

of Mobile, about five miles south of the city of Mobile,

* la case there are minors interetited, and who have been made parties, as

required by § 1348, of the Code, proceed here, with reference to such mlDors,

in the same manner as in the final order for the sale of land by executors and
administrators—which see, page ]21.

tif an attachment, to compel conveyance, should become necessary, a suffi-

cient guide, for the proceeding, will be found by consulting the mode adopted
to compel the productioH of a will which is withheld—pages 19 and 20.
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fronting on the Bay of Mobile, and adjoining what is known
as CatHsh Hotel, having a front, on said Bay, of one hun-

dred and thirty feet—more particularly set forth on a map
recorded in the office of this Court, in book No. 7, N. S.,

at pai^e 348, and being the lot designated by the number
one, on said map, as the property of Sylvester Nicholas,

Augustus Rivers, James F. Hotchkiss, and petitioner.

Your petitioner further shows, that the property mention-

ed, and set forth in said map, as lots number one, two,

three, four, five, six and seven, together with the lot de-

signated on said map as Catfish Hotel, formerly belonged

jointly, and in equal proportions, to the parties aforesaid, and
to John Neels, William Cuttle and Lewis A. Reubens^, and
that all of the aforesaid present and former ownerg are res-

idents of this county, and are all of full age. Petitioner

further shows, that by an agreement between the said pre-

sent and former owners of said property, designated in said

map, the said Catfish property was sold and conveyed to

Mrs. Sarah Barnes, and the balance of said property was
divided into said seven lots by a surveyor, to be appointed,

by lot, among the said seven owners thereof. Petitioner fur-

ther shows, that by an agreement between said seven own-
ers, the share of said Neels was purchased from him, by the

other six owners thereof, thei purchase thereof being equally

divided and owned by and between said six. Petitioner fur-

ther shows, that in the allotment of said property according to

srtid map, the lot in said map numbered six fell to said Nich-

olas, the one numbered seven fell to said Hotchkiss, and the

said lots numbered two, three, four and five fell to the shares

of said Cuttle, Rivers, Reubens and petitioner—one of said

lots to each—and the said lot numbered one fell to the share

so purchased of said Neels. Petitioner further shows, th;it he

is noiv, by purchase, the sole owner of said lots numbered
two, three, four and five, and that he is the owner of three

shares (|) of the said lot numbered one, having added to his

own by purchasing the interests of said Reubens and said

Cuttle.

In consideration of which, your petitioner prays, that the

said lot numbered one, on said map, may be partitioned be-

tween him and said Rivers, Hotchkiss and Nicholas ; that

said lot may be duly divided into six parts, representing the

shares t»f petitioner, and of said Reubens and Cuttle, which

35
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are now held by petitioner as aforesaid and said Rivers,

Hotchkiss and Nicholas, so that in the final partition thereof,

said Rivers, HotchUiss and Nicholas may each receive a
share equal to one-sixth thereof, and your petitioner, three

shares, equal to three-sixths thereof. And soyour petitioner

prays, that your Honor will make all such orders in the

premises as may be necessary to consummate said partition

in accordance with this, his petition, and with the provision

of law in such cases made. And your petitioner as in duty

bound, &c.
John Optimus,

Subscribed and sworn to, &c.

[ No. Q41. ]

Order NOMINATING COMMISSIONERS to make PARTITION.

rt ^.'. r' .'.• > Probate Court, Mobile County, 18
Pehtion jor partition. )

•''

This day came John Optimus and filed his petition, pray-

ing for the appointment of Commissioners to make parti-

tion between him, said petitioner, and Sylvester Nicholas,

Augustus Rivers, and James F. Hotchkiss, giving to peti-

tioner three-sixth, and to said Rivers, Nicholas and Hotch-
kiss each one-sixth of the lot of land described as follows,

to wit : (Here insert description.)

Whereupon, the Court doth order, in the premises, that

Cornelius Koyle, John E. Fish and William B. Lake, be,

and they are hereby nominated to act as Commissioners, to

divide and make partition of said land among the parties

aforesaid. It is further ordered, that publication be made
weekly, from and after this da\'^, until the — day of ,

18— , that being more than sixty days hence—in the Mo-
bile Daily Register,* a newspaper published in this county,

* Publication under this Order :

State of Alabama, 1 Whereas, John Optimus has this day filed with me.
Mobile County. ^his petition in writing, setting forth that he, together

v?ith Sylvester Nicholas, Augustus Rivers and James F. Hotchkisf!, all of whom
are citizens of this county, and of full age, are joiutly ioterestcd in certain lands

located in this county, that is to say, that the said Optimus is entitled to three

parts or three-sixths, and the other parties in interest to one part or one- sixth

each, which said land is described as follows, viz : (place for description of
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particularly describing said land, showing the number of

shares into which it is proposed to divide it, and amongst

whom, setting forth their names and places of abode, as al-

so the said appHcation, and by whom the same is made, and

giving further notice, in said publication, that on the said—
day of ,

18— , the Judge of this Court will appoint the

three persons above named, as Commissioners, to make
such division of said hmd, unless valid objections be made
to the appointment of said nominees, or to some of them. It

is further ordered, that notice of said application and of

said day set for appointing said Commissioners, be given to

and — -, who reside in this county,

to be personally served on them at least five days before

said day so set, for them to show cause and make such de-

fence in the premises as the protection of their several in-

terests may require, and as may be agreeable to law in

such cases.

t

land;) and praying that said land may be divided into six equal parts, and allot-

ted to the SLiid Optimns and the aforesaid three persons, according to their said

respective shares : Now, therefore, all persons iii interest are hereby notified,

that on the — day of next, I shall appoint and couimission Cornelius

Koyle, John E. Fish and William B. Lake, to make division of said land, ac-

cording to the prayer of said petition, unless good cause is shown why said per-

sons should not be so commissioned.
Edwin Eust, Judge.

tThe statutory provi8ions,under which this proceeding is had,do not require that

the persons who are jointly interested with the applicant should be cited, or, in-

deed, have any notice at all, other than that aftbrded by the precarious chance that

the advertisement may fall under the eye of some of them ; but, as this proceed-

ing has been made by the Code, purely judicial in its character, to be carried for-

ward under the eye of the Court, and is to be prima facie binding upon the

parties, and not an extrajudicial matter, which is conducted by the Judge, at

Chambers, and upon slips of paper, it would seem unjust that the rights of per-

sons should be thus passed upon, without the party interested having his day in

Court, if he chose to avail himself of it. Believing that the absence of a

provision for such notice is a casus omissus in our law, and that justice requires

that such a notice as is contemplated in the order should be given to all par-

ties resident in the State, the author has inserted the order. There can be no
doubt of the power of a Court, charged with the execution of a statute which
provides no mode for bringing parties before it, to adopt such rules and process;

as may, in its judgment, be best calculated to do justice to all concerned, and
most likely to thoroughly efiect the objects of the law—so long as such rules

and process are in aid of, and in no way in contravention of the letter or spidc

of the act in question.
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[ No. 243. ]

Order CO?{FIRMING APPOINTillEM of COMMISSIONERS to make PARTI-

TION of LAND under the Code.—See § 2677, et scq.

n .-,' r ^ !''.• > Probate Court, Mobile County, 18
Fetifion jor partition, y

•"

VV.hereas, heretofore, to wit : on the — day of , A.
D. 13— , Cornelius Koyle, John E. Fish and William B.
Lake, were nominated as Commissioners to divide a cer-

tain tract of land situated in the county of 3Iobile, and
State of Alabama, which is particularly described in said

former order ; and due publication having been made as

required by law, and in strict accordance with said former
order, in the Mobile Daily Register, a newspaper published

in this county ; and no valid objection having been heretofore,

and none now being made to the said nomination. JNow, on
this day, it is ordered, that the aforesaid nomination of the

said Cornelius Koyle, John E. Fish and William B. Lake,
be, and the same is now confirmed, and they are hereby ap-

pointed Commissioners, and as such Commissioners, they

are hereby authorized to lay oft' and to make division of

said land between the said John Optimus, Sylvester IVich-

olas, Augustus Rivers and James F. Hoichkiss, according

to their respective shares and interest, as the same are sta-

ted in said former order, and as the same appear from the

evidence on file, and the shares, so set off* and allotted to

each of said parties in interest, to designate by metes and
boimds. It is further ordered, that a commission do forth-

with issue to said Commissioners, in accordance with the

law in such cases made.

[ No. 243. ]

Form of COMIIIISSION to PARTITION LAND nnder § 2677, et seq., of tlie

Code.

State of Alabama, > n i ^ ,>,

Mobile County. \
^'"^^^^ ^«"'*^-

To Cornelius Koyle, John E. Fish and William B. Lake

—

Greeting :

Whereas, John Optimus, of the county and State afore-

said, who claims to own in fee simple, in common with Au-
gustus Rivers, James F. Hatchkiss and Sylvester Wicholas,
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all of whom are residents of the county and State afore-

said, that certain piece of land, (Here insert descnjjtwn ;)

and whereas, you, and each of you, were heretofore duly

nominated by the Jud-e of Probate of said county, to be

Commissioners to make partition of said land, and no one

liavin- appeared or made any objections to said nomination :

NoW, know ye, that by virtue of the power vested in me,

I have appointed vou Commissioners to divide the said

above described land into six equal parts or shares, having

a due regard, in the partition thereof, to the quality of the

soil and other advantages, so as to make the different shares

as nearly equal in value as practicable.

You are further commanded, that, of the six parts or

shares, so made, you allot to said Rivers, Hotchkiss and

Nicholas, one part or share each, and that you allot to said

Optimus the remaininjr three parts or shares. And this

you are commanded to do with all convenient s[)eed, so that

you may have this, your commission, with a due return of

your action thereon, in the premises, before me at my of-

fice, on or before the second Monday of , 18—, that

being the tenth day of said month.

Given under my hand and seal, this the — day of ,

18—, at office, in the city of Mobile.

Edwin Rust, [l. s.]

Judge of Probate Court, M. C.

[ No. 344. ]

RETURN of COMMISSIONERS, showing how they haie made PARTITION.

—Code § 2677.

State of Alabama, >

Mobile County. >

To the Hon. Edwin Rust, Judge of the Court of Probate

for said (/ounty :

Cornelius Koyle, John E. Fish and William F». Lake,

who were appointed by your Honor, Commissioners to make

partition into six parts or shares, of a certain lot of land,

Ivino- in the county and State aforesaid, between John Opti-

mws, Augustus Rivers, James F. liotchkiss and Sylvester
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Nicholas, which lot of land is described as follows, to wit :

(Here insert description of land :) Beg- leave to report that,

after having been so appointed as Commissioners, and duly

sworn by your Honor, faithfully to execute the said trust re-

posed in us; and after having personally surveyed the said

lot of land, we proceeded to divide the same into six parts

or shares, having regard to the soil and other advantages

so as to make the different shares as nearly equal in value

as practicable. And we then numbered the said lots, so

divided ; and made a diagram or plat of the same, which
diagram is hereto annexed and made a part of tl>is report.

We further report, that we gave notice by publication, a

copy of which notice is herewith subnntted and tiled, in a

newspaper published in said coimty, that on the — day of

, A. D. J 8— , at twelve o'clock J\I., we would attend

at the Court house of said county, to make division of said

land according to law ; and that on the said day, so ap-

pointed and advertised by us, we did proceed, in the manner
pointed out by law, in a public manner, at the time and
place appointed, and in the presence of your Honor, to de-

termine by lot to whom each of said [)ieces, lots or shares

sliDuld belong ; and that, according as was determined by

said lot or chance, we divided and set apart to the said

John Optimus, the lots numbered one, two and five, on said

diagram or plat of the land to be divided : The said lot,

number one, being the southern portion of the original lot,

and immediately north and adjoining what is known as Cat-

fish Hotel, with a front on the Bay of Mobile of thirty-two

Y2 f«et, as aforesaid, with the depth of the original lot; said

lot number two having the same dimensions as lot numbered
one, and lying next north of the same, and the said lot num-
ber five, with the same dimensions, and bounded south by lot

numbered four, and north by lot tiumber six ; to the said

Augustus Rivers, the lot numbered three on said diagram
or plat, having the same dimensions, and bounded south by

lot number two and north by lot number four ; to the said

James F. llotchkiss, the lot numbered four on said diagram

or plat, having the same dimensions, and bounded south by

lot number three, and north by lot number five ; and to the

said Sylvester Nicholas, the lot numbered six on said dia-

gram or plat, with the same dimensions, and bounded south

by lot number five, and north by lot number two of the map
referred to in book No. 7, N. S. page 348, and being the
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north part or portion of the said lot of land, so divided, as

by reference to said diagram or plat will fully appear. And

we estimate the said six parts or shares to be as nearly of

equal value as it is practicable to make them in this division.

Mobile, October — , 18—.

Attest

:

) Cornelius Koyle,
^

Edwin Rust, > John E. Fish, V Com.

Judge of Probate, M. C. ) William B. Lake, )

[ No. 345. ]

Order to RECORD proceedings, &c., had upon PARTITION of LAND.

—Code § 2684.

John Optimus, Sylvester Nicholas,
^

Augustus Rivers, James F. Hotchkiss. > Probate Court, 18.

As to partition of land. )

Cornelias Koyle, John E. Fish and William B. Lake, the

Cominissiooers who were appointed by this Court, and in

writing, duly commissioned by the Judge thereof, on tlie —
day of , 13— , to divide and partition between the said

parties, certain lands which are fully described in the appli-

cation for the partition thereof, which was filed by the said

John 0|)titnus, as, also, in the order and decree of this

Court, rendered in the premises, on the — day of ——

,

18— , having made and signed a statement in writing, which

is attested by the Judge "of this Court, showing the result

of the proceeding, which was duly had in the presence of

said Judge, under and in pursuance of said commission, to

determine, by lot, to whom each of the several parcels into

which said land was laid off, in order to make such partition,

should belong, and setting forth to whom the said several

parcels or lots were so allotted, together wuh all the facts

relating to such division and allotment ; and said statement,

being deemed by the Court full and accurate, and the same

liaving been returned into Court for a length of time, which

is adjudged to be reasonable and sufficient, for the parties in

interest "to except or object to the said proceedings of said

Commissioners in this behalf, and to the said return there-

of, if reasonable grounds of exception or objection exist ;

and no such exception or objection having been taken or
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made : It is ordered and decreed by the Court, that said

petition, commission, statement of the Commissioners, map
and plat, and all orders made in this proceeding, be filed in

the office of the Judge of this Court, and that the same be

recorded in the book kept by him for the registry of convey-

ances of land.*

[ No. 346. ]

PETITION to SELL LOD for DIVISION among several OWNERS, where

same caiiiiot be equitably PARTITIONED and DIVIDED.—See Code §

2677, etseq., pamphlet aet ISaJ-M, p. 72, andlS55-'G, p. 20.

Stf of Alabama, ^^^^^^^^ Court.

To the Hon- Edwin Rust, Judge of said Court

:

The petition of John Wenter, who is of full age and res-

ident of said county, respectfully represents unto your Hon-
or, that he and Artemus I3agley, Henry Collins and Israel

Pike, on the — day of , 18— , became the joint own-
ers of the following described real estate, situated in this

couYity, to wit : (Here insert description of land ;) that on
the — day of ,

18— , they also became the joint own-
ers of thirteen slaves, viz : (Here insert description of

* By looking at the tenth subdivision of section 670 of the Code, it will be
Been that " Courts of Piobdte" * * " have original jurisdiction of

"

* * * " the partition of land within their counties," and by refer-

ence to sections 672 and 674, it will be found that do such matter is compre-
hended within the list of what " Jud^'es of Probate have authority " to do, and
that questions of partition malie no part of " the duty of the Judges of Pro-
bate." The enlarged jurisdiction conferred by the acts of 1853-'4, pamphlet
acts page 72, and of 18.')5-'6, page 20, amendatory of section 2677 of the Code,
is of such a character that it ought not to be exercised in any other mode than
such as is prescribed in the conduct of matters in open Court. It is indisputa-

ble, therefore, that the Court, and not the Judge, is the proper forum for the
disposal of these matters of partition. It is evident, then, that what is done
under section 2677, by the Judge, is required to be done by him in his capacity
of a Court, and while holding Court. All proceedings by a Court, should, un-
doubtedly, be shown by a record entry of what is done, or ordered, to be duly
spread upon the book of minutes which is required to be kept for that express
purpose by every Court of record.
These remarks are made here in order to show the necessity, aside from the

eminent propriety there is of causing an appropriate entiy to be made at every

step in effecting the partition of land under our statute. It is more orderly,

all will admit. It is equally clear that error and wrong to parties are less like-

ly to mar the result when each move is thus carefully made. The examination
of titles is facilitated and made more certain and satisfactory.
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slaves, name, age, sex, etc., etc. ;) that afterwards, and while

the said property was so held and owned, the said Henry
Collins and Israel Pike departed this life ; that the estate of

the said Henry Collins, is now in due course of administra-

tion in your Honorable Court, letters testamentary upon his

last will and testament having been granted to John Rigs-

by ; that the legal title of the said Collins, deceased, in and
to his said interest in all of said property, is vested in said

Rigsby, by virtue of said will, until the estate of said CoUins
shall be finally distributed ; that the estate of the said Israel

Pike has been finally settled and distributed among his five

children, viz : Mary Holsten, formerly Mary Pike, now wife

of George Holston, residing at Nashville, Tennessee ; Charles

Pike, who is of full age, residing in Baltimore, State ofMary-
land ; Edward Pike, a minor over the age of fourteen years,

residing in this county, and who has no guardian ; Augustus
Pike, a minor under the age of fourteen years, residing with

his guardian, TuUy Stewart, in Wilcox county, in this State;

and Lorenzo Pike, who is of full age but supposed to be of

an unsound mind, and who resides in this county, with Dr.

Octave Medicus. (Petitioner states, however, that no judi-

cial inquiry has been had as to the mental competency of

said Lorenzo.) That the said Artemus Bagley, who is of

full age, resides in this county; that said property cannot

be equitably partitioned or divided without a sale of the

same ; and that it would be to the interest of all of said

parties to sell the said property for the purpose of partition

and division.

Your petitioner, therefore, respectfully prays your Honor
to decree the said property to be sold, and to make and issue

all such orders as may be necessary to effect the sale thereof,

for the purpose of such division and partition. And as in

duty, &c.
John Wenter.

Subscribed and sworn to, &c.

36
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[ No. 347. ] .W
ORDER setting day to HEAR the foregoing AFPLICATIOI.

.

In the matter of the petition or application of^ Probate Coi?rf,

John Wenter, for the sale of certain real and > Mobile County,
jjersonal property for partition or division. ) 18—

.

This day came the said John Wenter and filed liis appli-

cation, in writing and under oath, setting forth, among other

matters, that he resides in this county and is of full age

;

that he and Artemus Bagley, Henry Collins and Israel Pike,

on the — day of ,
18— , became the joint owners of

certain real estate situated in this county, which is particu-

larly described in said application ; that on the — day of
-, 18

—

\ they also became the joint owners of thirteen

slaves, who are mentioned and particularly described in

said application ; that afterwards, and while the said pro-

perty was so held and owned, the said Henry Collins and
Israel Pike departed this life ; that the estate of the said

Henry Collins is now in due course of administration in this

Court, letters testamentary upon his late will and testament
having been granted to John Rigsby, who is, by the will of
said testator vested with the legal title to the property now
in question; that the estate of the said Israel Pike has been
finally settled and distributed among his five children, viz

:

Mary Holston, formerly Mary Pike, now wife of George
Holston, residing at Nashville, Tennessee ; Charles Pike,

who is of full age, and residing at Baltimore, State of
Maryland ; Edward Pike, a minor, over the age of fourteen

;
iMts, and residing in this county, and who has no guar-

dian; Augustus Pike, a minor, under the age of fourteen

years, residing with his guardian, Tully Stewart, in Wilcox
county, in this State; and Lorenzo Pike, who is of full

ii'io, and residing in this county, with Dr. Octave Medicus ;

•.n'J, also, alleging that the said Lorenzo is supj^osed to

>< if unsound mind, though no judicial inquiry has been
ii : as to his mental competency ; that the said Artemus
Biiiiley, who is of full age, resides in this county ; that

said property cannot be equitably partitioned or divided

without a sale of the same; and that it would be to the

interest of all of said parties to sell the said property for

the purpose of partition and division ; and praying this

t'ourt, to decree the said property" to be sold, and to make
and issue all such orders as may be necessary to effect the
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sale thereof, for such purpose; whereupon : It is ordered,

that the — day of , IS— , be appointed a day for the

hearing of said a])piication ;* tliat such of said |)arties as

are residents of this State, have notice of the time and

place set for the hearing of said appHcation, by citation,! to

he served on them personally, at least ten days before such

hearing shall be had ; the citation for the said Augustus

PdiP, to be served on Ttdly Stewart, his said guardian, and

the citation for the said Lorenzo Pike, to be served on the

said Dr. Octave JMedicus, as well as on the said Lorenzo

personally ; and that notice of the same, be, also given, by

publication, to be continued weekly, until said day of hear-

ing, in the Mobile Daily Register, a newspaper published in

this county; and further, that a newspaper containing such

notice, with black lines drawn around the notice, be sent by

mail, post paid, to each of the said parties residing without

this State.

t No. 248. ]

Form of NOTICE by PUBLICATION to be given under tbe preceding order.

1^
State ofAlahama, > u . * r< #.

, r 7 -7 /-» ^ t Probate Court,
Mobile County. )

In the matter of the apjillcation of John Wen-
^

ter, for the sale of certain real and personal >

'property for partition and division. )

The said John Wenter, having this day filed, in said

Court, his petition or application in writing, alleging that

he, and Artemus Bagley, John Rigsby as executor of the

will of Henry CoUins, deceased, and the children of Israel

Pike, deceased, are the joint owners of certain real and
personal property described in said petition ; and that said

* From the language of sections three and four, of the act under which this

proceeding is had, it may be doubtful what length of notice should be given.

To avoid all question, it would be well, therefore, to set the hearing for a time

not less than forty days ahead.—See pamphlet acts 1854-'5, page 55, for the

act regulating the sale of real and personal property by executors, &c., and

also the Code ^ 1867, et seq.

t The citation in this proceeding would be, " to show cause, if any there be,

why the petition of John Wenter, this day filed in said Court, for a decree or

order of sale of certain real and personal property—in which they are repre-

sented as being interested— should not be granted, for the purpose of partition

aad divieiou."



281

property cannot be equitably partitioned or divided, without a
sale thereof : The — day of , 18—, was appointed a
day for the hearing of the same ; and, inasmuch as it appears

that a portion of the parties who are represented as being in-

terested in the said property, reside without this State : It

is, therefore, ordered, that notice of said petition, and of the

time and place set for hearing the same, be given by publi-

cation, to be continued weekly, for three successive weeks,

in the Mobile Daily Register, a newspaper published in this

county.

Edwin Rust, Judge.

[ No. 349. ]

ORDER appoinUng GUARDIAN AD IITEM for the MINORS, on proceeding

to SELL under the act last named.

In the matter of the petition or apjylicaiion of^ Probate Court,

John Wtnterifor the sale of certain real and > Mobile County,
jfersonal property for partition or division. ) 18—

.

It being known to the Court, that due notice of the time
and place set for the hearing of said petition or application,

has been given to Edward Pike, a minor, over the age of
fourteen years ; to Augustus Pike, a minor, under the age
of fourteen years, by service upon Tully Stewart, his guar-
dian ; and to Lorenzo Pike, who is believed to be a person

of unsound mind, and also by service upon Dr. O. Medicus, in

whose care and custody the said Lorenzo now is ; and none of
the said persons, nor any person in behalf of any of them.
Laving nominated to the Court a suitable person, as guardian

ad litem, to represent and protect their interests in the matter
of said petition or application : It is, therefore, now order-

ed, that James Boylin, who is deemed by the Court, a fit and
proper person, and who is not of kin to said petitioner or ap-
plicant, nor in any way interested in this proceeding, be ap-

pointed such guardian a^ litem; and that he have notice

of this appointment.*

* The guardian ad litem should file his answer to the application, in writing,

denying the allegations in the petition; and he should, also, be served with a
copy of interrogatories upon which tbo testimony is to fee taken, and showM
cross-interrogate the witneeses.
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[ No. 5250. ]

DECREE of SALE and that Commission issue under the act last named.

InihemaUer ofthe yelition or application of^ Probate Court,

John Wcuier, for the sale ofcertain real and > Mobile County,

personal property for jJcirtilion and division. ) ] 8—

.

Tills day liaving been regularly appointed, more than

forty days since, by the Judge of this Court, for the hearing

of tiie said petition or application : now comes the said

John Wenter, and moves the Court for an order of sale, in

accordance with said petition, of the following described

real estate, situated in this county, to wit: (here insert des-

a'iption of land ;) and also the following named slaves, viz

:

(here insert description of slaves, &fc.,) upon the ground that

the same cannot be equitably partitioned or divided without

a sale of the same ; and, also, comes James Boylin, hereto-

fore appointed by this Court, to be the guardian ad litems

for Edward Pike and Augustus Pike, minors, and Lorenzo
Pike, who is believed to be a person of unsound mind, to

represent and protect their interests in the matter of said

application, and who has duly filed his answer in writing, as

such guardian, denying the allegations contained in said pe-

tition or application ; and it appearing that due notice of the

time and place set for the hearing of said petition, has been
given to all parties in interest, in pursuance of law, and in

all respects as directed by the order of this Court, made
and entered in the premises, on the — day of —— , 18—

,

and it now being proved to the satisfaction of the Court, by
the testimony of Caleb Knox and Palmer Jay, who are dis-

interested witnesses in this behalf, and whose testimony has

been taken upon direct and cross interrogatories, by deposi-

tion, as in Chancery cases, and filed of record in this pro-

ceeding, that the said property cannot be equitably j)arti-

tioned and divided among all the parties in interest, and that

it would be to the interest of all said parties to sell the same,
for the purpose of partition and division : It is, therefore,

ordered, adjudged and decreed, that the said petition or ap-
jjlication be granted, and that the said proj)crty hereinbefore

described, be sold for the purpose of partition and division

among the parties interested therein ; and, to effect such
sale and division : It is ordered, that John Smith, James
Conroy, Allen Mason, Joseph High and Christopher Mer-
doch, who are deemed by this Court, suitable persons, be
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appointed Commissioners, to whom a commission shall be
addressed and issued, containing the names of all the said

parties entitled to share in such division, together with the

quantity of the interest of each, as, also, a description of

said propert}^ directing them to sell the said proj^erty for

cash, to the highest bidder, at public auction in front of the

Court house of I his county, after first giving at least thirty

days notice of the time, place and terms of sale, together

with a description of said property, by advertisement, to

be inserted in the Mobile Daily Register, a newspaper pub-

lished in this county ; and further, that said Commissioners
be directed to make return to this Court, in writing and un-

der oath, of their proceedings in this behalf, within sixty

days after said sale. It is fmther ordered, that said commis-
sioners do retain the proceeds of said sale, until such sale

shall be duly confirmed, and until the further order of Court.

[ No. 351. ]

COMMISSION under the act last name^.

State of Alabama, > t» i . /-<

Til 1 J ^ .
' > Probate Court.

Mobile County. )

To John Smith, James Conroy, Allen Mason, Joseph High
and Christopher Merdoch—Greeting :

Whereas, in and by a decree of the Judge of said Court,

rendered on the — day of ,
18— ,

you were appointed

by said Judge, Commissioners to sell the following described

real estate, situated in this county, to wit : (Here insert des-

cription of land,) and also the following named slaves, to

wit : (Here insert description ofslaves, name age, sex, etc., etc.;)

which property is held and owned jointly, equally, and in

common, by John Wenter, Artemus Bagley and the estate of

Henry Collins, deceased, of which John Rigsby is the legal

representative, and the heirs at law of Israel Pike, deceased,

who are entitled to the share of the said Israel, to be divid-

ed between them equally, viz : Mary Holston, formerly

Mary Pike, wife of George Holston, Charles Pike, Edward
Pike, Augustus Pike and Lorenzo Pike :

Now, therefore, you are hereby directed, in pursuance of

said decree, and the statute in such case made and provided,

to sell the above described real and personal property, to
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the highest bidder, for cash, at pnbhc auction in front of the

Court house of this county, for the purpose of making
an equitable partition and division between the said joint

owners, after first giving at least thirty days notice of the

time, place and terms of sale, together with a description

of said [)roperty, by advertisement, to be inserted in the

Mobile Daily Register, a newspaper published in this

county.

And you are hereby further directed, to make return to

said Court, in writing and under oath, of your proceedings

in this behalf, within sixty days after said sale. You are

further directed to retain the proceeds of said sale, until

such sale shall be duly confirmed, and until the further order

of Court.

Witness, Edwin Rust, Judge of said Court, at office, in

the city of Mobile, this the — day of ,
18—

.

Edwin Rust,- Judge.

[ No. 353. ]

NOTICE of C031M1SSI0NERS SALE.

In pursuance of, and in accordance with" the terms and
directions of a commission, issued and addressed to the un-

dersigned, by the Hon. Edwin Rust, Judge of the Court of

Probate, in and for Mobile county, bearing date the — day
of , 18— , we will proceed to sell to the highest bidder,

for cash, at public auction in front of the Court house of said

county, on iMonday, the — day of , 18— , at twelve

o'clock M., all the real and personal property, which is des-

cribed as follows, to wit: (Here describe the lands,) also

the following slav^es, viz: (Here describe slaves, &fc.;) which
said land and slaves are to be sold under the decree of said

Court, for the purpose of a division between and among
the several owners thereof, who are as follows, viz : (Here
describe the parties interested, the same as in the commission

and decree.)

John Smith, ^
James Conroy,

|

Allen Mason, S»Com.

Joseph High,
Christopher Merdoch,^
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[ No. 253. ]

REPORT of SALE by COBIMISSIONERS.

State of Alahama, )
p^^^^^^^ ^^^^^^

Mohile County. )

To the Hon. Edwin Rust, Judge of said Court

:

The undersigned, the Commissioners heretofore appoint-

ed by your Honor, to sell certain real and personal property,

which is particularly set forth and described in the com-
mission, which was issued and addressed to the undersigned

by your Honor, on the — day of , IS— , and which

commission is hereto annexed, and referred to as a part of

this report : Respectfully report and represent unto your

Honor, that in pursuance of, and in strict accordance with

the direction? of said commission, and the statute in such

case made and provided, they did, on Monday, the — day

of , 18—, at twelve o'clock, M., sell at public auction,

in front of the Court house of this county, the property des-

cribed in said commission, to James Huon, who was the high-

est and best bidder for the same, for the sum of——— dol-

lars, that being the highest amount bid at said sale : that said

sale was in all respects fairly made, conducted and conclu-

ded; that said property sold for an amount equal to its value;

and that said Huon has complied with the terms of said

sale, by the payment to the undersigned, of the whole of

said purchase money, in cash, which money, being the pro-

ceeds of said sale, is held in the hands of the undersigned,

as directed by said commission, for the purpose of being

distributed among the parties interested, who are named in

said commission, according to law and the orders of this

Court.

And said Commissioners having fully complied with the

directions of said commission, beg leave to submit the fore-

going, to the judgment and further order of your Houor, as

the report of their action in the premises. -The undersigned

pray that they may have a reasonable allowance made to

them for their services in the premises, and that they may
be ordered to divide said fund according to law.

Subscribed and sworn to") John Smith,

by each of said Com-
|

James Conroy,
missioners, this — day y Allen Mason,
of , 18—

.

I
Joseph High,

Edwin Rust, Judge. J Christopher Merdoch.
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[ No. 354. ]

ORDER CONFIRMING SiLE of COMMISSIONERS, and as to the proceeds

of sale.

In the matter of the petition or application of,^ Probate Court,

John Wenter, for the sale of certain real and > Mobile County,

personal property for partition or division.) 18—

.

This day came John Smith, James Conroy, Allen Mason,
Joseph High and Christopher Merdoch, the Commissioners
appointed by the Judge of this Court, on the — day of

, 18— , to sell certain real and personal property, wliich

is particularly set forth and described in the decree of said

Judge, entered in the premises on the — day of ,
18—

,

and filed their report, in writing and under oath, showing
their action and proceedings in the premises. And the said

report having been examined by the Judge of this Court, and
no valid objection or exception thereto having been made or

filed : It is ordered, that the same be in all things approved,

ratified and confirmed. It is further ordered, that said re-

port, together with the commission, issued and addressed to

said Commissioners, be recorded as a part of this decree

;

and the said commission and report being read, are as fol-

lows, to wit: (Here insert a full copy of the commission and
report.) It is further ordered, that proper conveyance and
titles be made by the said Commissioners to the said James
Huon, the purchaser of said property, conveying to him all

the right, title and interest of the said owners, in and to the

said property ; and said Commissioners having, as directed

by said commission, brought the proceeds of said sale,

amounting to the sum of dollars, into this Court

;

and it now appearing that the costs and expenses of this pro-

ceeding, including Judge's fees, charge for advertising, fee of

guardian ad litem, and allowances to said Commissioners

and auctioneers charges for making said sale, amounts
to the sum of dollars, which sum being deducted

from the proceeds of said sale, will leave the sum of—
dollars, to be paid and distributed among the said owners,

and parties in interest, according to their several rights ;

and now, on motion of the said applicant or petitioner, the

Court proceed to make distribution and division of the last

named sum : from which it appears that the said John "Wen-

ter is entitled to the sum of dollars, being one-fourth

37
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of said sum ; that the said Artemus Bagley, is entitled to

the sum of dollars, being one-fourth of said sum
;

that the estate of Henry Collins, of which John Rigsby is

the legal representative, is entitled to the sum of

dollars, being one-fourth of said sum ; and that the heirs of
Israel Pike, deceased,' viz: (Here name them,) are entitled

to the sum of dollars, being the remaining one-
fourth of said sum, in equal proportion, that is to say—the

sum of dollars each: It is, therefore, ordered, that

the sum to which the said John Wenter, Artemus Bagley,
and John Rigsby, as the legal representative of the estate

of Henry Collins, deceased, and also, the said Mary Hols-
ton, formerly Mary Pike, wife of George Holston, and
Charles Pike, are severally entitled, be paid to them res-

pectively ; and that the sum to which the said Augustus
Pike is entitled, be paid to Tally Stewart, the guardian of
the said Augustus; the sums to which the said Edward
Pike and Lorenzo Pike, are entitled, are retained by the

Court, for the reason that the said Edward, who is a minor,
has no guardian, and because the said Lorenzo, is supposed
to be of unsound mind, said sums to be retained by the

Court until a guardian shall be appointed for the said Ed-
ward, or until he shall attain full age, as to his proportion,

and until further inquiry shall have been had, as to the fact

of the mental competency of the said Lorenzo, and until the

further order of the Court in the premises. It is further or-

dered, that said application, and all other matters in writing,

pertaining to this proceeding, be recorded.

[ No. 955. ]

ARTICLES of APPRENTICESUIP under Code § m5-'lfi.

State of Alabama^ )

Mobile County. )

This indenture, made this — day of ,
18— , between

Edwin Rust, Judge of Probate, in and for said county and
State, and his successors in office, of the first part, and John
Plane, of said county, of the second part : Witnesseth, that

the said Judge has put, placed, bound and apprenticed Wil-
liam AUerton, aged about — years, with him, the said John
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Plane, with him, the said Plane to dwell, as an ap-

prentice, until he, the said William, shall attain the full age

of twenty-one years, according to the statute in such case

made, the parents of the said William being unable to pro-

vide for his support ; and the said John Plane, for his part,

for himself, his executors and administrators, consents and
agrees that the said William shall be so apprenticed and
bound to him, and that he, said Plane, for the use of said

William, will furnish a sufficiency of good and wholesome
provisions, furnish all necessary clothing, washing and lodg-

ing, treat him with kindness and humanity, and instruct him
in the trade, business or occupation of a house carpenter,

(that being the trade or occupation which he, the said Plane,

pursues,) have him taught to read, write and cypher as far

as the rule of three, and at the expiration of his term of

apprenticeship, furnish him with two complete new suits of

clothing.

In witness whereof, the parties to these presents have

hereunto set their hands and seals, the day and year first

above written.

In presence of > Edwin Rust, Judge, [l. s.]

ER. )Jas. Carpenter. ) John Plane, [l. s.]

[ No. 356. ]

An ORDER of APPRENTICESHIP made by the Court, under subdivision

8, of § 670, of the Code.

William Barker, a minor. ) Probate Court, Mobile County,

As to apprenticeship of. 5
18—

.

This day came the said minor, who is an orphan, a resi-

dent of this county, and over the age of fourteen years ;

and also, comes John Smith, of this county, being a

ship carpenter by trade. And it is now made known
to the Court, by the said William, that he is desirous of

being bound and apprenticed to the said Smith, until he

shall attain the full age of twenty-one years, for the pur-

pose of learning the art and mystery of said trade ; and the

said Smith, now here, in open Court, consenting that said

William shall be so bound imto him, and also acknowledg-

ing himself, by this Court record of his said agreement, to

be bound to provide a sufficiency of good and wholesome
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provisions, furnish all necessary elothing, washing and lodg-

ing ; treat the said William with kindness and humanity j

and instruct the said William in the said trade and occupa-

tion of a ship carpenter; have him taught to read, write

and cypher as far as the rule of three ; and at the expira-

tion of his term of apprenticeship, furnish him with two com-
plete new suits of clothing. And it appearing to the Court,

that the said agreement is in accordance with law, and that

said Smith is a suitable person to have the care and educa-

tion of the said William : It is ordered, that said agree-

ment be, and the same is hereby ratified and confirmed, and
by the authority of this Court, made good and effectual be-

tween the said William Barker and the said John Smith ;

and the said William Barker is hereby, accordingly, put,

placed, bound and apprenticed unto him, the said John
Smith, for the purposes and upon the conditions aforesaid,

until he, the said William, shall attain the age of twenty-one

years.

L No; 257. ]

DECLARATION LEGITIMATING and ADOPTING CUILDREN.

—Code § 2008, et seq.

Slate of Alabama, >

Mobile County. 5

I, George Galtz, of the county and State aforesaid, be-

ing desirous of adopting (or, if the proceeding is for the

jjurpose of legitimating a bastard, the word recognizing shoidd

be substituted in place of the word adopting,) a female child,

named Theresa Jacobson, aged ten years, who is the daugh-
ter of Wilhelmina Jacobson, a widow, (or, an unmarried
woman, or ray present wife, or as the case may be,) who re-

sides in this county, so as to make the said Theresa capable
of inheriting my estate, both real and personal, in all res-

pects the same as though she were my heir at law : Do,
therefore, hereby publicly declare that I have adopted; (or,

recognized, as the case may be ;) and that by these presents

I do adopt (or, recognize,^ the said Theresa Jacobson, as

my own child. And, I do hereby further declare, that it is

my desire that the said Theresa should no longer be named
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and called Theresa Jacobson, but that her said name shall

be changed, so that hereafter she shall bear and be known
by the name of Theresa Galtz.

In testimony whereof, I have hereto set my hand and seal,

in the presence of and , attesting

witnesses hereto, in the city of Mobile, this the — day of

, 18-.

Made and signed in presence of) Geo. Galtz, [l. s.]

A. B. }
C. D. )

State of Alabama, >

Mobile County, y

I, Edwin Rust, Judge of the Court of Probate, in and for

said county and State, do hereby certify that George Gahz,

whose name is signed to the foregoing declaration, and who
is known to me, acknowledged before me, on this day, that

being informed of the purport and contents of the declara-

tion, he made and executed the same voluntarily, for the

uses and purposes therein set forth, and on the day the

same bears date.

Given under my hand, this the — day of ,
18—

.

Edwin Rust, Judge.

If the declarant does not appear before the Judge, in per-

son, then, in order to make the declaration effective, it should

he proved by both of the attesting witnesses. The following

is a form, somewhat copied after the language used in proof of
a conveyance, (see Code ^ 1280,^ which is believed to be suck

as is proper to be used in probating such declaration, viz

:

8tate of Alabama, )

Mobile County, y

T, Edwin Rust, Judge of the Court of Probate, in and for

said county and State, do hereby certify that

and , who arc the attesting witnesses to the

foregoing declaration, known to me, appeared before me
this day, and said witnesses being by me separately sworn,

stated that George Galtz, the declarant in the declaration,

acknowledged to both of them, as such attesting witnesses,
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that he voluntarily made and executed the same, on the day
and year, and for the uses and purposes therein named.

Given under my hand, on the — day of , 18.

—

Edwin Rust, Judge.

This declaration and acknowledgment, or proof thereof, as

the case may be, should he entered upon the minutes of the

Court. The following is suggested as a proper form for suck

entry, to precede the declaration on the minutes, to ivit:

Theresa Jacobson, a female child to be hereafter ^
known as Theresa Galtz ; and as to her adopt- > 18
tion, (or, if a bastard, her legitimation.) ^

George Galtz having filed with the Judge of this Court,

his declaration in writing, duly acknowledged, (or, proved,

as the case may be,) setting forth his desire to adopt (or,

recognize,) the said Theresa Jacobson, as his own child, and
and that her name should be changed to that of Theresa
Galtz : It is ordered, by the Court, that said declaration

of adoption, and as to said change of name, together with

said acknowledgment (or, proof) thereof, be recorded upon
the minutes of this Court, which is accordingly done as

follows, to wit : (Here follows a record copy of the declara-

tion, ^c.)

[ No. Q58. ]

GARNIsnittENT for the collection of TAXES under section 2, of an Act

entitled " An Act to prevent willful evasions of the Revenue laws of

the State," approved February 10, 1852.

Stale of Alabama. >Txur>i*/-< *
T\r 1 -1 n , > In the rrobate Court.
Mobile County. )

A. B., Plaintiff, '\

vs. 'To any Sheriff of the State of Alabama
E. F., Defendant,

(
—Greeting

:

C. F., Garnishee, J

You are hereby commanded to summon ,tobe

and appear before the said Court, at the Court house of said

county, in the city of Mobile, on the — Monday of ,

A. D. 18— , then and there to answer on oath whether he

is indebted to the above named defendant at the time of the
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service of this process, or at the time of making his answer

hereto, and in what sum or sums; and whether he will not

be indebted in future to the said defendant, by a contract

existing at the time of the service of tliis summons, or which

may exist at the time of making his answer hereto ; and

whether he has not in his possession, or under his control,

personal or real property, or things in action belonging to

the said : Herein fail not, and have you then

and there this writ.

Witness, Edwin Rust, Judge of said Court, this — day

of , A. D. 18—.
Issued the — day of ,

18—

.

Attest

:

, Judge.

[ No. Q59. ]

Form of Judgment to be rendered for Taxes, and against Garnishee

named in the preceding process.

The State of Alabama, '\

against \ i q
John Child, Defendant. The Mobile and

{

Ohio Railroad Company, Garnishee. J

The collector of taxes for this county having applied to

the Judge of this Court, on the twentieth day of August,

1856, stating facts showing that one John Child was then

indebted to the State of Alabama, upon an assessment of

taxes, theretofore regularly made as required and contem-

plated by the provisions of law, in this county, against him,

the said Child, upon property and interests of said Child,

liable to taxation and properly taxable within this county,

m the sum of six hundred and eight ywo dollars ; and it

having been further made to appear to the satisfaction of

said Judge, by the said statement of facts, made by said

collector of taxes, that the said money or tax, so assessed,

was likely to be lost by delay, and that it could not be col-

lected in the ordinary mode prescribed by law ; and it

having been further shown, at the same time, by said col-

lector, that he had good reason to believe that the said,

' the Mobile and Ohio Railroad Company," was indebted

to the said Child : Thereupon, the said Judge, on the said

twentieth day of August, issued process of garnishment, in



296

the usual form against the said, " the Mobile and Ohio
Railroad Company," requiring it to appear before him, said

Judge, on this the nineteenth day of September, 185G, and
make answer to the same. And, now at this day, it is made
known to the Court, by due return of said process, with the

proper endorsement thereon made by said tax collector, he
acting, in respect to said garnishment, as constable or

sheriff, that the same has been duly executed upon said

Company ; and Alfred F. Irwin, the Secretary and Treas-

urer of said Company, having this day appeared and filed

the answer of said Company, in writing and under oath,

setting forth, among other things, that the said Company is,

and was on the day of the service of said garnishment, in-

debted to said Child, in the sum of six hundred and eight

Yo% dollars, and that he, said Irwin, is the duly authorized

agent of said Company, to make its said answer in the pre-

mises;* and the State of Alabama, now appearing, by said

tax collector, and asking for judgment in the premises: It

is ordered and adjudged, that the State of of Alabama,
have and recover a judgment against the said Child, for the

said sum of six hundred and eight ygq dollars, the said

amount of taxes due from said Child, as aforesaid, besides

cofets. It is further ordered and adjudged, that said State

do have and recover, of and from said Company, the said

sum of six hutidrcd and eight y^o% dollars, that being the

said amount answered to be due from said Company, to said

Child. It is further ordered, that execution may issue in

the premises, against said Child and also against said Com-
pany.

[ No. 960. ]

CERTIFICATE of LIMITED PARTNERSniP.—Code § ld93, ct scq.

State of Alabama, >

Mobile Count?/, ) •

The undersigned, , residing in the city of

Mobile and State aforesaid, and , also of said

city and State, have agreed to form a limited co|^artnership

for the transaction of a watch and jewelry business in the

* See an act entitled " an act authorizing the garnishment of private corpo-

rations," approved January 9, 1856.
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city of Mobile, in pursuance of the terms and provisions of

the Code of Alabama, on the subject of limited partnership

;

and we do certify as follows :

1st. The name of the firm under which said business is

to be transacted and conducted, is &, .

2d. The business of the said copartnership shall be a

general watch, jewelry and fancy goods business, including

therein, the repairing of watches and time-pieces ; and the

city of Mobile is the place of the business.

3d. is the general partner ; is

the special partner ; both residing in the city of Mobile.

4th. The said special partner has contributed to the cap-

ital stock of the firm, dollars.

5th. The said limited partnership is to commence on this

— day of -, 18— , and to terminate on the — day of

, 18-.
A. B.
CD.

State ofAlabama, >

Mobile County. )

Came this — day of , 18— , before the undersigned,

Judge of Probate of Mobile county, the above named par-

ties, —^ and— ——-, who are personally

known to me, and the said —— and
did respectively, before me, acknowledge their signatures to

the foregoing certificate of limited copartnership, to be gen-
uine, and their act and deed respectively.

In witness whereof, I have hereto set my hand and the

seal of said Probate Court, the day and year aforesaid at

office, in the city of Mobile.

Edwin Rust, Judge.

State ofAlabama,
Mobile County.

Came this — day of , A. D., 18— , before the under-
signed, Judge of Probate of Mobile county, ,

the general partner named in the foregoing certificate of a
limited partnership, who being duly sworn, on his oath,

saith, that the within named , has actually

and in good faith, paid in cash the sum of dollars

38

'*
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to the common stock of the within described limited partner-

ship.

In witness of all which, I have hereto set my hand and
the seal of said Court, the day aforesaid.

Edwin Rust, Judiie.

[ No. Q61. ]

NOTICE of SQch PARTNERSHIP to be PUBLISnED.

The undersigned, residing in the city of Mobile, have,

this 1st of October, 1856, in pursuance of chapter 1, title 3,

part 2 of the Code of Alabama, formed a limited partner-

ship for the transaction of a general watch, jewelry and
fancy goods business in the city of Mobile. C. D. is the

special partner, and has contributed to the common stock

of the firm, the sum of dollars. A. B. is the

general partner. The business will be transacted under
the name of A. B. Said partnership commences this 1st

of October, 1850, and is to continue for the term of three

years. A. B.
CD.

The terms of the above mentioned copartnership, togeth-

er with the proper certificates and affidavits, have this day
been duly filed and recorded in my ofiice : It is, therefore,

ordered, that the above notice thereof, be published for six

successive weeks in the Mobile Daily Advertiser and Mo-
bile Daily Register. Edwin Rust,

Judge of Probate, M. C.

[ No: Q63. ]

OATHS OF OFFICE to be administered to all OFFICERS.

State ofAlabama,
Mobile County.

I solemnly swear, that I will support the constitution of
the United States, and the constitution of the State of Ala-
bama, so long as I continue a citizen thereof; and that I

will faithfully discharge, to the best of my abilities, the du-

ties of for said county, according to law. And I do
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further swear, that I have not directly or indirectly, given,

accepted, or knowingly carried a challenge, in writing or

otherwise, to any joerson, being a citizen of this State, to

iiglit with deadly weapons, either in or out of this State ; or

aided or abetted in the same since I have been a citizen

thereof; and that I will not directly or indirectly, give, ac-

cept, or knowingly carry a challenge to any person, being a
citizen of this State, to fight with deadly weapons, either in

or out of this State ; or in any manner aid or abet the same
during my continuance in office. So help me God.

Subscribed and sworn to be- )
fore me, this — day of
18—.

, Judge.

[ No. Q63. 3

FORM of DFFICIAL BOND, adapted to the use of all OFFICERS whose

Bonds are approved by the Judge of Probate.

State ofAlabama, )

Mobile County. )

Know all men by these presents, that we
and , are held and firmly bound

unto the State of Alabama, in the penal sum of

dollars, for which payment, well and truly to be made, we
bind ourselves, our heirs, executors and administrators,

jointly and severally, firmly by these presents : Sealed with
our seals, and dated this — day of , 18—

.

The condition of the above obligation is such, that where-
as the above bounden ., was on the — day of

, 18— , duly elected (or, appointed) to

—

(Here insert

name of office, &fc.)

Now, if the said — , shall faithfully discharge

the duties of such office, during the time he continues there-

in, or discharges any of the duties thereof, then this obliga-

tion to be void, otherwise to remain in full force and effect.

Signed, sealed and delivered in ^
the presence of

!

]

Taken and approved the — day of , 1 8—

.

L. s.]

L. s.]

L. S.J

Edwin Rust, Judge.
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[ No. 364. ]

PETITION for a DISCHARGE from an OFFICIAL BOND by a SECDRITI—
Cede § 144, et seq.

To the Honorable Edwin Rust, Judge of Probate in and for

Mobile county and State of Alabama:

The undersigned respectfully represents unto your Honor,
that on the — day of ,

18— , he became one of the se-

curities of William Cashin upon his official bond as tax col-

lector for said county ; which said bond was executed in the

penal sum of two hundred thousand dollars, and was in du-

plicate parts, one part being on file and of record in the of-

fice of your Honor, and the other duly filed in the oflice of
Comptroller of Public Accounts of this State, said bond hav-

ing been first, in due form, approved by your Honor on the
— day of ,

18—

.

Your petitioner further states, that Artemus Northrup,

one of the co-securities in said bond, has departed this life

since said bond was so executed and approved, and that no
additional security has been given in his stead. Your peti-

tioner further states, that a short time since he received no-

tice, as such security, from said Comptroller, that the said

Cashin was in default, as such tax collector, and that a suit

would be commenced against him, this petitioner, as such

security, for the sum of ten thousand two hundred dollars,

that being the alleged amount of said default. Your peti-

tioner, therefore, says, that by reason of the facts aforesaid,

and of his observations in the premises, and from such infor-

mation as he has obtained as to the pecuniary condition and
])roperty of said Cashin, he is fully satisfied and verily be-

lieves, and therefore distinctly states and charges, that he i&

in danger of being made liable on said bond ; and that, in

ease he should be so made liable, he can have no adequate

remedy against said Cashin, in consequence of the inability

of said Cashin to discharge such liability.

In consideration of all which, your petitioner, therefore,

files this, his application, and prayer to your Plonor, that the

said Cashin may be required, in manner and form as pre-

scribed by law, to be and appear before your Honor, at such

time and place as your Honor shall appoint, and to give a
new bond as such tax collector ; and that your petitioner

shall be discharged from further liability on account thereof

And as in duty bound, &c. OliADlAH Frost.
Subscnbed and sworn to, &c.
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[ No. Q65. ]

FORI for REQUISITION npoii the principal in an OFFICIAL BOND l9

give NEW BOND.—Code § 146, et seq.

The State of Alabama.

To any Sheriff of the State of Alabama,—Greeting :

We command you to cite William Cashin, tax collector

for Mobile county, if to be found in your county, to be and

appear before the Judge of the Probate Court for Mobile

county, at the Court house of said county in the city of

Mobile, on the — day of , 18—, to give a new bond,

as such tax collector, in accordance with the prayer in the

application of Obadiah Frost, one of the sureties on his

present official bond, this day addressed to the said Judge,

and which is on file in his office ; and further to do and suf-

fer such things as shall be considered and ordered in the

premises by the Judge aforesaid. Herein fail not, and have

you then there this writ, &.c.

Witness, Edwin Rust, Judge of the Probate Court of Mo-
bile county, at office, this — day of ,

18—

.

Attest

:

Edwin Rust, Judge,

[ No. 266. ]

CERTIFICATE of PROBATE JUDGE as to OFFICIAL character of JUSTICES

ofthe PEACE, NOTARIES, &e.

State of Alabama,
Mobile County^

I, Edwin Rust, Judge ofthe Court of Probate, in and for

said county and State, do hereby certify, that A. B., whose
name and genuine signature appear to the annexed certifi-

cate, was at the time of attesting the same, a

—

(stating the

name ofthe ojjice)—in and for said county, duly commission-

ed and qualified, and that as such, his acts and doings, are

entitled to full faith and credit.

In testimony whereof, I have hereunto set my hand and

P
-, affixed the seal of said Court, at office, this —

'^"^•-1 day of , 18—.
Edwin Rust, Judge.
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[ No. 367.

3

CERTIFICATE to 1)C ENDORSED on EXECUTION issued Ly a JUSTICE, so

tliat it may be executed in ANOTHER CODNTY.—Code § 2801.

Stale of Alabama,
Mobile County.

I, Edwin Rust, Judge of Probate in and for said county

and State, do hereby certify, that A. B., whose genuine sig-

nature is affixed to the within execution, is, and was on the

day of the date of said execution, a justice of the peace in

and for the county of Mobile, and that all his acts and do-

ings, in the premises, arc entitled to full faith and credit.

Witness, my hand and the seal of said Court, at office, in

P
-. the city of Mobile, this the — day of ,

18—

.

L^* '-I Edwin Rust, Judge.

[ No. QG8. ]

AFFIDAVIT as to SALE of SLAVE by AUCTIONEER, BROKER, or AGENT.

See Acts 1855-'6, p. 20.

State ofAlabama, >
p^^^^^^ ^^^^^^

Mobue County. 3

Before me, Edwin Rust, Judge of said Court, personally

appears John Snooks, and the said Snooks being by me first

duly sworn, deposes and says, under oath, that John Yeo-
man is the owner of a certain slave named Moses, of yellow

complexion, and aged about twenty years, as near as affiant

knows or can tell, which slave is about to be sold, offered

or exposed for sale in said county : that John Yeoman is a
resident citizen of this State, and has owned such slave for

more than one year immediately preceding such sale, offer

or exposure for sale within this State ; and that said slave

is sold solely for and on account of John Yeoman, and is not

owned by any trader, broker or auctioneer, or other person
selling slaves on speculation, or as a business.

Subscribed and sworn to by said
^

Snooks, this the— day of , > John Snooks.
18—. Edwin Rust, Judge. )
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[ No. Q69. ]

APPLICATION for RETAIL LICENSE.—Code § 1056.

State ofAlabama, ^
Mobile County. 3

To the Hon. Edwin Rust, Judge of Probate for said County i

We, the undersigned citizens of said county, hereby cer-

tify, that we reside within five miles of

—

(the name of the

imrty to he licensed)—who is an applicant for a license to sell

vinous or spirituous liquors in said county ; that we are ac-

quainted with him ; that he is possessed of a good moral
character, and, in all respects, is a proper person to be li-

censed.

Given under our hands this — day of ,
18—

.

(The above application must be signed by six respectable

freeholders or householders of the county.)

(Before the license can be issued by the Judge the applicant

must take and subscribe an affidavit, theform of which is given

below ; and the certificate and affidavit must both be filed in

the office of the Judge of Probate.)

AFFIDAVIT.—Code § 1057.

State ofAlabama, > T, (name of the party licensed) do sol-

Mobile County. ) emnly swear, that I will not sell any
vinous or spirituous liquors to, or sell to, or purchase from,

any slave, any article or commodity without the permis-

sion of the owner, master, or overseer of such slave ; and
that I will not knowingly suffer the same to be done by my
partner, clerk, agent, or any other person, upon or about
my premises, if in my power to prevent the same: and fur-

ther, that I will not allow any gaming of any kind to be
carried on, on or about my premises, if in my power to pre-

vent the same.

Subscribed and sworn to before "^

me this — day of , 18—. >

Edwin Rust, Judge. )



304

[ No. Q70. ]

LICENSE.—Code: SabdiTision I of § 897.

State of Alahama, ) Office of the Judge of the Probate
Mobile County, j Court of said county.

To all to whom these presents shall come—Greeting t

I, Edwin Rust, Judge of said Court, do hereby authorize

and license John Barleycorn, to retail vinous or spirituous

liquors

—

(or, stating any thing else for uihich license is re-

quired)—at the south-west corner of Government and Royal
streets, in the city of Mobile, for the term of one year, from
and after this date, he having paid me the requisite sum for

State tax, the county tax thereon and fees, and having

otherwise complied with the statute in such case made.

In testimony whereof, I have hereunto set my hand, and
affixed the seal of said Court, at office, in the

city of Mobile, this the — day of , A. D.,

18—. Attest

:

Edwin Rust, Judge.

[L. S.]

[ No. 371. ]

CONSENT of Parent or Guardian to the MARRIAGE of a Minor.—

Code § 1950.

State of Alabama, > t> • ^ i^>i *
HT 1 -1 n J f i rebate Court.
mobile County. )

To the Hon. Edwin Rust, Judge of said Court:

The undersigned respectfully represents, that he (or, she)

is of , who is under the age of eighteen

years, and who resides in said county : that a marriage is

contemplated between the said and one

, and he (or, she,) hereby consents that a license, for

such purpose, may be issued by your Honor.

Given under my hand, this — day of , A. D. 18—

.

Attest : A. B. )

Attest: C. D.J E. F.
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Affidavit to tlie genuineness of the foregoing consent, required to be made

by one of tlic attesting witnesses.

8tate of Alabama^ )

Mobile County* )

Before me, Edwin Riist, Judge of tlie Court of Probate,

in and for said county and State, personally appeared C. D.
wiio being by me duly sworn, deposes and says, that he is

one of the witnesses to the foregoing instrument of writing;

that said E. F. signed the same in presence of deponent and
of the other witness, after being informed of the contents

thereof, and that deponent attested the same in the presence

of the said E, F., and of the other witness.

Subscribed and sworn to, ^
this — day of --— , 18—. \ CD.

-, Judge. )

[ No. Q73. ]

MARRIAGE BOND required upon tlie issuance of license.—Code

State of Alabama,
Mobile County.

Know all men by these presents, that we, (name the par-
ty to be married and his security,) are held and firmly bound
unto the State of Alabama, in the penal sum of two hun-

dred dollars, for the payment whereof, we bind ourselves,

our heirs, executors and administrators, jointly and several-

ly, firmly by these presents.

Sealed with our seals, and dated this — day of , A.
D. 18—.
The condition of the abovie obligation is such, that where-

as the above bound (the 'party to be married,) has obtained

license to intermarry and be joined together in the bonds of

matrimony with (name of female.) Now, if there be no
lawful cause why such marriage should not be celebrated,

then this obligation is to be void, otherwise to be and re-

main in full force and effect.

Taken and approved, the )
,
[l. s.]

«— day of , 18—, )
,
[l. s.J

3d
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[ No. Q73. ]

MARRIAGE LICENSE.—Code § 1949.

State of Alabama, ) Office of the Judge of the Probate
Mobile County. 5 Court of said County.

To any one of the State Judges, or to any Ordained Minis-

ter of the Gospel, or to any Justice of the Peace of said

County—Greeting :

Know ye, that you are hereby authorized and licensed to

join together in the bonds of matrimony, (name of male,}

and (name of female,) maiden over the age of eighteen

years, (or, widow, or, as the case may be.)

Given under my hand and the seal of said Court, this

the — day of , 18—

.

Edwin Rust, Judge.

[ No. 974. ]

MARRIAGE CERTIFICATE to be endorsed on the back of the License,

and returned Iberewith, within one month after the marriage.—Code

§ 1952.

Btate of Alabama, >

Mobile County. )

To the Judge of Probate of said County :

I hereby certify, that I this day solemnized the rites of
matrimony, between A. B. and C. D., who are within

named, at the residence of E. F., in said county.

Witness, my hand, this the— day of , 18—

.

[ No. 975. ]

MARRIAGE CEREMONY.*

The contract which you are now about to make, is by far

the most important in life. Marriage is an institution of Di-
vine appointment, evidently calculated to promote the pre-

sent comfort and future happiness of the human family

;

and its benign influence is powerfully felt, not only by the

individuals and among families, but upon the peace, pros-

* Though this form is modelled after no other, it is proper I should say, that

I have derived aid in its preparation, from the form to be found in Hitchcock's
Alabama Justice, page 348-9-50.
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perity and happiness of communities and States. Thus
sanctioned by the laws of God and man, this contract can
only be annulled through crime. It should not, therefore,

be lightly entered upon ; and I charge these good peoj)le

here present, that if they, or any of them, know of any just

cause why this marriage should not be solemnized, they now
declare it, otherwise forever hereafter hold their peace.

(The person performing the ceremony should^ after a suita-

ble pause upon the above, address a similar charge to the

bride and bridegroom.)

Addressing the bride and bridegroom : And I solemnly

charge you, as you hope for joy and peace in the marriage
state, if either of you know any just cause why the rights

of matrimony should not be celebrated between you, that

you now frankly make it known.
It is, then, your will to proceed.

(The parties should now Join their right hands,)

Do you, Sir, take this lady to be your lawful wife ; and
do you solemnly promise, before God and these witnesses,

that you will be to her a faithful and an affectionate husband;

and that, forsaking all others, you will cleave to her alone,

until you shall be separated by death f Do you so promise ?

To which the bridegroom will answer, I do.

Do you, (to the bride,) take this gentleman, whom you hold

by the hand, to be your lawful husband ; and do you solemn-

ly promise, before God and these witnesses, that you will be

to him a faithful, affectionate and obedient wife ; and that,

forsaking all others, you will cleave to him alone, until you
shall be separated by death f Do you so promise ?

To ichich the bride will answer, I do.

Hoping that you will not cease to remember that we are

all imperfect ; that you will at all times cultivate for each

other a sincere, pure and ardent affection, which, alone, will

enable you steadily to bear with each other's infirmities, and
thus place your future welfare and happiness upon a sure

foundation, I now, according to the ordinances of God, and
in the name of the people of this State, pronounce you
Husband and Wife. " Whom God hath joined together,

let no man put asundei."



308

[ No. Q76. ]

PETITION for the EMANCIPATION of a SLAVE.—Code § 204^,

et seq., § 2048.

State ofAlabama, )

Mobile County. >

To the Honorable Edwin Rust, Judge of Probate for said

County

:

The petition of Charles Gaston, a citizen of this county,

respectfully represents unto your Honor, that he is unem-
barrassed in his pecuniary affairs, (Code § 2048,) and that

he is the owner of a certain male slave, named Jonas, some-

times called Jonas King, who is aged about twenty-nine

years, of black complexion ; in stature about five feet ten

inches, and of a stout square frame, which slave your peti-

tioner is anxious to emancipate, (Code '^ 2044,) for the rea-

son that the said slave has always served his master, your

petitioner, with great zeal and unswerving fidelity ; and for

divers other good and sufiicient reasons, which your peti-

tioner will make known and prove at such time, and in

such manner as your Honor shall direct.

Your petitioner, therefore, prays your Honor, to set a

day when this, his petition, can be heard ; that the proper

advertisement* may be made in the premises, and that all

such orders and decrees may be made and entered, as may
be necessary and proper to effect the due emancipation of

the said Jonas. And as in duty bound, &c.
Charles Gaston.

Subscribed and sworn to, &c.

* Form for such Advertisement :

In the matter of the application of Charles i This day came the Baid Charles
Gaston, for the emancipation of his > Gaston, and filed his said applica-

siave Jonas, alias Jonas King. jtion in writing, setting forth, among
other things, that he ii8 the owner of said slave, and that for causes, which ho
alleges he believes to be suflBcient, he is desirous of eflecting his emancipation,

in accordance with law : It is ordered, that said application be set down -for

hearing on the — day of , 18— , at which time all parties in interest can

appear and consfcest the same if they think proper.

Edwin Kust, Judge.
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[ No. 277. ]

ORDER EMANCIPATING SLAVE.—Code § 2046, et seq.

Jonas, alias Jonas King, a slave. ) Probate Court, Mobile

As to emancipation of. ) County, 18—

.

Charles Gaston, a citizen of this county, having, on the

— day of , 18—, applied to the Judge of this Court,

by a written petition, setting forth, in said petition, that he,

the said slave, is the property of him, the said Charles ; that

said slave is a male, named Jonas, sometimes called Jonas

King, aged about twenty-nine years ; of black complexion

;

in stature about five feet ten inches ; and of a stout square

frame ; and that he is anxious to emancipate said slave, for

the reason that said slave has always served his master,

said petitioner, with great zeal and unswerving fidelity, and

for divers other reasons, alleged, in said application, to be

good and sufficient, and to be made known and proven to

the Judge of this Court at the time of hearing said petition;

and, also, alleging, in said petition, that he, the said

Charles, is unembarrassed in his pecuniary affairs : And
the Judge of this Court, upon the fiUng of said petition,

having caused an advertisement to be made in the Mobile

Daily Register, a newspaper published in this county, which

has laeen continued for sixty days, giving notice of the said

application, and of the time fixed for its determination ; and

this being the day which was appointed by the Judge of this

Court for determining the matter of said application, as was

duly stated in said advertisement : And it now being shown,

by due proof, to the satisfaction of the Court, that all and

singular, the said statements and allegations in said applica-

tion contained, are strictly true ; that said slave is of good

character, and no suflficient objection to his emancipation

having been made : And it further appearing that the said

Gaston has paid the cost of said advertisement: It is or-

dered and decreed, by the Judge of this Court, that said

slave Jonas, otherwise Jonas King, be, and he is hereby

emancipated and set free. It is further ordered, that said

j)etition be recorded on the minutes of this Court, which is

done accordingly ; and the said application is in the words

and figures following, to wit : (Here copy the peiilion at

large.)
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[ No. Q78. ]

CERTIFICATE of Probate Judge to the book of TAX ASSESSMENTS,

when said book is delivered to the Tax Collector.—Code § 445.

State of Alabama, )

Mobile County, y

I, Edwin Rust, Judge of the Court of Probate, in and
for said county and State, do hereby certify, that the fore-

going is a correct statement, from the original assessment

books for the year 18— , of the names of the jiersons

against whom taxes have been assessed, and the amount
assessed against each.

In testimony whereof, I have hereunto set my hand and
aJtRxed the seal of said Court, at office, this —

[L.S.]
day of ,18-

Edwin Rust, Judge.

[ No. 270. ]

TROOF to be made by an OWNER to regain possession of SLAVE com-

mitted as a RUNAWAY—Code § 1029.

State of Alahama, >

Mobile County. )

Before me, Edwin Rust, Judge of the Court of Probate,

in and for said county and State, personally appeared Jo-

seph Provvley, who being first duly sworn, says, that he is a
resident of Kemper county. State of Mississippi ; that he
knows the slave Isam, who is now confined in the jail of

Mobile county, committed by the name of Mose, as a run-

away, to be the bona fide property of John MoUineaux, of

Nashville, in the State of Tennessee ; and that he, this de-

ponent, has no interest in said slave ; and cannot be in any
way benefited or injured, directly or indirectly, whether the

said MoUineaux shall obtain said slave or not.

Subscribed and sworn to "^

this — day of ,18—. > Joseph Prowley.
, Judge. )
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[ No. Q80. ]

ORDER to SHERIFF to DELIVER RUN-AWAY SLAVE to owner on filing

above PROOF of PROPERTY.—Code § 1010.

State ofAlabama, )

Mobile County. 5

To the Sheriff of said County—Greeting :

John Mollineaux having this day appeared and produced

proof, which is satisfactory to me, that the slave named
Isam, who was committed by the name of Mose, to the jail

of Mobile county, as a runaway, on the — day of ,

18— , by A. Ball, Esq., a justice of the peace for said county,

is his bona fide property, you are, therefore, hereby com-
manded to deliver the said slave to the said Mollineaux,

upon the payment of the costs of advertising and all other

expenses attending the said imprisonment.

Given under my hand this — day of , 18—

.

Edwin Rust, Judge Probate, M. C.

C No. 281. ]

PETITION for leave to ereet a DAM and Mill upon a NON-NAVIGABIB

STREAM.—Code § 2089, et scq.

To the Hon. Edwin Rust, Judge of Probate for Mobile

County, Alabama

:

The application of Caleb Martin, of said county, respect-

fully represents unto your Honor, that he is the owner, in

fee simple, of the following described lands, situated and lo-

cated in said county, to wit : (Here describe lands.)

That a creek or water course, which is not navigable,

known and designated as Acquia creek, runs through said

land ; that petitioner is, therefore, the owner of the lands or

each side of said creek ; that he proposes to build a dam, of

the height of twelve feet, across said creek, for the purpose
of erecting a saw mill on the north side of said creek.

Your petitioner therefore prays, your Honor, that such

orders and proceedings may be made and had, as will be

necessary and proper to authorize and empower him to erect

said dam and mill, as above set forth. And as in duty

bound, &c. Caleb Martin.
Subscribed and sworn to, &c.
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C No. 383. ]

WRIT to SHERIFF repiring Mm to SUMMON a Jury of INIiUBST, &c.

under foregoing petition.

State ofAlabama, >
p^^^^^^ ^^^^^^ jg

Mobile County. )

To the Sherift of said County—Greeting:

Wliereas, Caleb Martin, of said county, has this day filed

his written application with the Judge of said Court, pray-

ing that such orders and proceedings may be made and had
as will be necessary and proper to authorize and empower
him to erect a dam and saw mill—a copy of which applica-

tion is hereto annexed

:

You are, therefore, hereby required, to summon seven
disinterested freeholders of this county, to meet on the —
day of ,

18— , at the place where the dam is to be
erected, as specified in said application ; and then and there

to inquire touching the matters contained in said application.

Herein fail not, and make due return of this writ as re-

quired by law.

Given under my hand, this — day of , A. D. 18—

.

Edwin Rust, Judge.

[ No. 983. ]

SHERIFF'S RETURN to foregoing SUMMONS.

Received on the — day of ,
18—, and in accordance

with the directions of the within writ, I summoned A. B.,

C. D., E. F., G. H., I. J., K. L. and M. N., who are seven

disinterested freeholders of this county to meet on the —
day of , 18— , at the place where the dam is to be

erected, as specified in the application of the said Caleb Mar-

tin ; on which day, I attended, with a copy of said applica-

tion, and, after having sworn said jury to discharge their

duties fairly and to the best of their ability, I did charge

them

—

1st. To examine the land above and below the intended

location of said dam, as shown by said application, belong-

ing to others, which might probably be overflowed or injur-

ed, and to ascertain and assess the damages resulting from

the erection of such dam, to the several owners of such land ;
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2tl. If the residence of such owner or the out houses, en-

closures, gardens or orchards thereto immediately belonging

would be overflowed
;

3d. If the health of the neighborhood would probably be

endangered
;

4th. If any other mill or water-works would be over-

flowed.

And the inquest of said jury having been reduced to wri-

ting, and signed by them, and delivered to me, is herewith

returned as required by law. Mobile, June — ,
18—

.

John Levire, Sheriff M. C.

[ No. Q84. ]

IN(IFEST of DAMAGES by the JURY.

State of Alabama, )

Mobile County. )

The undersigned, the jury summoned by the sheriff of

said county, in pursuance of the annexed writ, do hereby

certify, that they this day met at the place where the dam is

to be erected, which is specified in the application of the said

Caleb Martin, to inquire, touching the matters contained in

said application; and, after having been first duly sworn by

the said sheriff, and charged by him as required by law, they

proceeded and made the examination and inquiry, as requir-

ed by law and the said charge, in a thorough and impartial

manner : They further certify, that they do find that the land

of Jeremiah Miller, which is situated above the place where

the dam is to be erected, will be overflowed and injured;

that they have ascertained and assessed the damages result-

ing from the erection of said dam to the said Miller, at the

sum of three hundred dollars ; and that no residence of any

owner, nor the out houses, enclosures, gardens or orchard

immediately belonging thereto will probably be overflowed,

and that the health of the neighborhood will not probably be

endangered, nor any other mill or water-works be probably

overflowed by reason of the erection of said dam and mill.

Given under our hands this — day of , 18—

.

A. B. I. J.

C. D. K. L.

E. F. M. N.

40 G. 11.
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[ No. 385. ]

CITATION or NOTICE upon llic preceding RETURN.

The State of Alabama, to any Sheriff of said State

—

Greeting

:

We commanf] you to siinnmon Jeremiah Miller, if to be

found in your county, to be and appear before Edwin Rust,

.ludye of the Probate Court for Mobile county, at the Court

iiouse of said county in the city of Mobile, on the — day

of , 18— , and show cause why Caleb Martin should

not have permission to erect a dam, in accordance with his

application heretofore made to the said Judge, and which is

now on file in the office of said Judge. Herein fail not, and

have you then there this writ, tfec.

Witness, Edwin Rust, Judge of the Probate Court of Mo-
bile county, at office, this — day of ,

18—

.

Attest

:

Edwin Rust, Judge.

[ No. 380. ]

ORDER granting tlic APPLICATION for leave to erect a DAM or HULL.

lie
InlhemaUerofih^^

p^.^j^^^^ ^ ^^^
of Caleb Martin, to erect a > .. , ,0
•;

, •//
•

( County, 18—

.

dam and saiv mill. )
''

The said Caleb Martin, having on the — day of ,

18— , made application, in writing, to thei Judge of this

Court, praying that such orders and proceedings might be

made and had, as would be necessary and proper to author-

ize and empower him to erect a dam or saw mill, which ap-

plication is hereinafter recorded in full, as part of this order

and decree ; and said Judge having thereupon, issued a

writ to the sheriff, requiring him to summon seven disinter-

ested freehhiders of this county, to meet at the place where

the dam is to be erected, on a day specified in said writ,

then and there to enquire touching the matters contained in

said application ; and the said sherifiT having attended, with

a copy of said application, and the jury, on the day appoint-

ed ; and said jury having been duly sworn by said sheriflf",

and charged by him, as required by law ; and the inquest of

said jury having been reduced to writing, signed by them,

and delivered to said sheriff, and by him returned, together
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witli said writ, witli his return thereon endorsed, to the office

of the said Judge, on the — day of ,
18— , as required

by law ; and the said Judge having, on the return of the in-

quest, summoned Jeremiah Miller, the owner of the lands

above the place where the dam is to be erected, which was
found, by the inquest, to be liable to damages, to appear be-

fore him on this day, and show cause why the said applicant

should not have permission to erect his dam—a copy of

which summons, as shown by the return of said sheriff", was
personally served upon the said Miller, more than ten days

before this day. And it being now made to appear to the

satisfaction of the said Judge, from the said inquest, and
from other sufficient evidence, now submitted, that no resi-

dence of any owner, or the out houses, enclosures, garden
or orchard, immediately belonging thereto, will probably be
overflowed ; that the health of the neighborhood will not be

endangered, and that no other mill or water works will pro-

bably be overflowed, by reason of the erection of said dam J

and the said applicant having paid the costs of this proceed-

ing: It was, therefore, ordered, by the said Judge, that

the said applicant have permission to erect his dam in

the manner prayed in his said apphcation, upon his coinply-

ing with the law in such case made and provided. It is fur-

ther ordered, that all writs, summonses, notices, inquests

and returns, and all other writings pertaining to this pro-

ceeding, be recorded on the minutes of said Court; and the

same is now here so done accordingly ; to wit

:

(Here insert, in their regular order, the application, writ,

sheriff^s return, the inquest of the jury, and the summons to the

otvner, with the sheriff ^s return thereon.)

Note.—The foregoing proceeding has not been drawn to meet all the de-

mands of the provisions of the Code, which apply to it. It is believed to be
accurate as far as it goes ; and the author is persuaded that the forms compiled

will be a sufficient ground work to enable any person to frame his papers to

meet any case that may arise under our statutes.
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[ No. Q87. ]

WARRANT for Tiolalion of the LICENSE LAWS.—Code § 401.—Sse

Appendix page W.

State of Alabama, )t».^/-. ^ c -jrt
T\T L-i n J > Jrrobate Court oi said County.
mobile Count!/. )

Whereas, it doth appear to the satisfaction of the under-

sii^ned, the Judge of said Court, tliat one Martin Harring-

ton, of the city of Mobile, in said county, is engaged in tlic

business of keeping an eating bouse, located on the north

side of Government, between St. Emanuel and Royal
streets, in said city, without any license therefor, and in

violation of the provisions of subdivision 9 of section 397^

of the Code of Alabama :

You are, therefore, hereby commanded, forthwith to ar-

rest the said Martin Harrington, if to be found in your

county, on a charge of violating the revenue law, as afore-

said, and him to bring before me at my office, at the Court
house in the city of Mobile, to be dealt with as the law di-

rects in such cases. And have you then and there this writ

with your due return as to how the same has been executed.

Given under my liand, this, the ninth day of March, A.

D., 18—.
Edwin Rust, Judge.



APPENDIX

AN ACT
Further to equalize and improve the Revenue Laws.

Sec, 4. Jjc itfurther enacted, That licenses may bo hereaftci'

p-raiited hj Judges of Probate of the different counties to practice

the Dag-uerrean art at one station in the county or in a village not

having more than five hundred inhabitants, on the applicant pay-

ing as a State tax, five dollars
;

In towns with not more than four thousand inhabitants, ten

dollars
;

In cities with more than four thousand inhabitants, twenty-five

dollars
;

To practice the art generally anywhere in the State, fifty dol-

lars
;

For the exhibition of a circus, feats of activity and sleight of

hand, for each exhibition, not exceeding twenty-four hours, ten

dollars.

These provisions are to supersede rates prescribed in the Code.

A license may be obtained as aforesaid for a ten pin alley at any

watering place for six months only by paying annually as here-

tofore, ten dollars.

And for a billiard table, twenty-five dollars.

But if used for a longer time during the year, under any pre-

tence, the owner or proprietor of the alley or billiard table shall

be liable to indictment, in the same manner as if no license had

been granted. And it is hereby expressly made the duty of the

Judge of Probate of each county by himself or agent to inquire of

every person, doing or offering to do any business for which a license

is required under this or any other act. And ascertain whether the

law has been complied with, and if not to cause the person to

be bound over to Court. When any citizen, assessor, or other

public officer, may have information and believe that money due for

the tax will be lost to the treasury, by removals or otherwise, un-

less received immediately, the same may be paid to the county

treasurer, who is required to give duplicate receipts therefor, one

to the person paying, the other to the Judge of Probate, who
shall endorse it to the collector. The treasurer shall pay the

same over to the collector, so soon as collections commence to be
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paid over hy liim, as other money, and tlie treasurer cliarging

liimself witli any portion tliereof wliicli belongs to the county
treasury. And all moneys due the county treasury shall be paid
over as soon as collections are completed, to the county treasurer,

or it shall be the duty of the treasurer as well as that of the so-

licitor of the district in his absence or default, in the name of the

county, on three days previous notice, to move for, and obtain a
judgment, for the same, the interest and costs, and ten per cent,

damages may be added by the Court, if the circumstances require

it, against any officer and his securities, on their official bonds, or

other person holding the same.

Sec. 5. Be it further enacted, That instead of a transcript or

copy of the assessment books by the assessor, the Judge of Pro-

bate is required to make out and forward to the Comptroller of

Public Accounts an abstract of the same in such form as said comp-
troller may prescribe and direct, and the Court of commissioners

may make such allowance to said judge therefor, as they may
think adequate and just. And the judge and commissioners shall

hereafter receive two dollars and fifty cents per day (five cents

per miles for travel and ferriage) while closely and necessarily

engaged in examining the books and performing other duties in

connection with the revenue, but the judge and one commissioner

only shall be competent to do all such duty in the event, a fuller

attendance is not deemed indispensable by the Court.

Approved February 10, 1852.

AN ACT
To prevent willful evasions of the Revenue Laws of this State.

Sec. 1. i>e it enacted hy the Senate and House of Rcprescnta-

tires of the State of Alahama in General Assevihlij convened. That
it is the duty of all county officers to see within the sphere of

their observations, that the revenue laws are observed and faith-

fully executed, and if any Judge of Probate, sherifii', clerk, as-

sessor or collector or other county officer have reason to believe

that any person is peddling goods of any kind as agent or other-

wise, or is in any capacity exhibiting or selling slaves, or doing

any other business for which license is required, without license,

or is doing any other act by which the revenue laws of this State

(or any provisions thereof) are directly or indirectly violated or

evaded, it is hereby made the duty of such officer to make affida-

vit of the same immediately before some justice of the peace, and
said justice shall cause such person to be on warrant, brought

forthwith before him, and if the proof be sufficient, bound over

with good security to answer for the charge at the next Circuit

Court : he must also summon or bind over a sufficient number of
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•witnesses who know tlic f^xcts ; tlie justice m.iy also cause such

jiersons to be bound over on their own observation or knowledge
of the facts.

Sec. 2. Be itfarther enacted. That when an assessment is made
for money loaned or used on or for any item, or species of prop-

erty, interest, employment, &c. whatever, as required and contem-
plated by the provisions of law, or claim made for license, and
the money due thereon is likely to be lost by delay, or cannot be
collected in the ordinary mode prescribed by law, it is the duty
of the collector if he have good reason to believe that any person

is indebted to or hath effects of the person from whom the amount
is due for such assessment, &c. to apply to the Judge of Probate,

stating facts to him, the amount due, to whom assessed and the

name of the person indebted ; and said Judge must issue process

of garnishment in the usual form against the person indebted, re-

quiring him to appear before him at any time he may appoint not

beyond thirty days, said garnishment to be executed by the col-

lector, who, in respect to such garnishment is to act as constable

or sheriff, said Judge has jurisdiction of any amount, but is to pro-

ceed in all other respects, as in cases of garnishment before justices

of the peace, if a sufficient amount be condemned in the hand of

the garnishee to pay the assessment and costs. The costs are one
dollar to the Judge and one dollar and fifty cents to the collector,

to be paid by the garnishee as a part of the amount condemned,
and to be collected by execution if not paid. Money thus realized

must be immediately paid over and accounted for in the proper
list and as other moneys are.

Sec. 3. Any county officer who shall knowingly neglect any
duty contemplated and prescribed by this act, is guilty of a misde-

meanor, and may be proceeded against by indictment, and on be-

ing found guilty, fined any sum the jury trying the offence may
assess.

Approved, February 10, 1852.

AN ACT
To change the time of Assessing and Collecting the Taxes, and for other

purposes.

Sec. 3. Be it farther enacted, That the Court of county com-
missioners shall on the second Monday in August in each year,

examine and correct such assessment returns, and after such ex-

amination shall be turned over to the Judge of Probate, who shall

cause to be made out from the same a true and perfect statement

of the amount assessed against each tax payer, according to the

requirements of section four hundred and forty-five of the Code,
which statement, after being carefully compared with the origin-

al, shall be delivered to the tax collector by the second ]\Iouday
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in SejDtember next ensuing ; and he shall also make tlie abstract

of the same required by section four hundred and forty-four of the

Code, and forward the same to the comptroller by the first of

December in each year.

Sec. 10. Beit further enacted, That notaries, commissioners of

deeds for other States, clerks of the Circuit Courts, must, by the

first Monday in September, in each year, make returns of, on
oath, and pay to the Judges of Probate of their respective coun-

ties, the amounts received by them for the State up to the first

Monday of September.
Sec. 11. Be it farther enacted, That Judges of Probate must,

by the first Monday in November in each year, make returns of

on oath, and pay to the tax collector of their respective counties

the amount received by them on account of the State, for licenses,

or any other account, up to the first Monday of November. Such
return must show to whom and for what each license was granted,

and the amount received therefor, the amoimt received from any
other person, and for what ; and a duplicate of such return must
be transmitted to the comptroller by the first of December in each

year, with the tax collector's receipt thereon for the money.
Approved, February IG, 1854.

AN ACT
To amend Section three hundred and ninety-seven of the Code.

Sec. 1. Be it enacted hy the Senate and House of Representa-

tives of tho, State ofMahama in General AssemUy convened. That
the eighth division of section three hundred and ninety-seven, be,

and the same is hereby so amended as to make it apply and have
reference alone to cities, towns, villages and watering places that

liave been, or may hereafter be incorporated by law, or where the

number of inhabitants of said cities, towns, villages or watering

places shall exceed one hundred : Provided, The provisions of

this act shall not apply to watering places or watering resorts.

Approved, February 9, 1854.

AN ACT
To amend Section three hundred and ninety-seven of the Code.

Sec. 1. Be it enacted hy the Senate and House of Representa-

tives of the State of Alahaina, in General Assembly convened. That
subdivision sixteen of section three hundred and ninety-seven of

the Code, be, and the same is hereby so amended, that five hundred
dollars shall hereafter be paid, for a license to peddle for one year,

on any steamboat or water craft in this State.



321

Sec. 2. And he itfurther enacted, That part sixteen of section

three hundred and ninety-seven of the Code, be further amended,

so as to read five hundred instead of seventy-five, three hundred

instead of forty, and two hundred instead of twenty : Provided,

That the provisions of section two of this act, shall apply only to

the counties of Barbour, Marengo, Russell, Cherokee, Henry,

Monroe, Lawrence and Macon,
Approved, February IS, 1854.

AN ACT
To amend the Beventeenth paragraph of Section three hundred and ninety-Beven

of the Code of Alabama.

Sec. 1. Beit enacted by the Senate and House of Representatives

of the State of Alabama, in General Assembly, convened. That the

seventeenth paragraph of section three hundred and ninety-seven

of the Code, is hereby so amended, that no auctioneer, broker or

agent for the sale of slaves, shall be required to pay any tax or to

procure a license for the sale, offer or exposure for sale of any

slaves, made by such auctioneer, broker or agent, in any county

in this State : Provided, That the owner or owners, or any one

of them, or the auctioneer, broker or agent, will make afiidavit in

writing to whom such slave belongs, and that such owner or owners

of such slaves are residents of this State, and have owned such

slave for more than one year immediately preceding such sale,

offer or exposure for sale within this State; and shall file such

affidavit with the Judge of Probate, in every county where such

slave is sold, offered or exposed for sale.

Sec. 2. And be itfurther enacted. That this act shall be so con-

strued as to apply only to such slaves as may be sold by any
trader, broker, auctioneer or agent, on commission for citizens of

the State, and which slaves have been owned in the State for

more than one year preceding the sale, and shall in no case apply

to any slave owned by any trader, broker, auctioneer, or other

person selling slaves on speculation or as a business, and the affi-

davit required in the preceding section shall set forth these facts.

Approved, February 7, 1856.

AN ACT

To enlarge the jurisdiction of the Probate Court, and for other purposes.

Sec. 1. Be it enacted by the Senate and House of Representatives

of the State of Alabama, in General Assembly convened. That the

Probate Courts of this State, shall, within their respective counties,

have jurisdiction to order the sale of lands, in the following cases,

41



in addition to ttose now provided by law, and to order money to
be invested in real or personal estate, in the cases "wLerein they
are now authorized by law to order a sale of real estate, as well
as in the cases provided by this act : First, when it shall appear
that any infant, lunatic or person, 7?o?i comfos mentis owns land,

and it would be to the interest of such person to sell the same,
and invest the money in personal estate or put it out at interest

:

Second, when it shall appear advantageous to invest in real or

personal estate the money of infants, lunatics and persons non
cornjjos mentis : Third, when said Court is satisfied that it will

be more advantageous to the interests of the estate, of idiots, luna-
tics or persons nan compos mentis, to sell the real, than it would
be to sell the personal estate of such person, either for the purpose
t)f paying debts, contracted by such person when of sound mind,
or of paying debts contracted for their comfortable maintenance
and support, whilst of unsound mind. Fourth, when any estate

shall be ordered to be kept together for ten years, or for a shorter

period, and moneys shall accumulate in the hands of the adminis
trator or guardian not required for the use of the estate, the Judge
of Probate, having jurisdiction thereof, may order the said moneys
to be loaned out, or any part thereof, to be invested in the pur-
chase of personal or real estate.

Sec. 2. Be it further enacted, That the proceedings to effect

such sale or investment as is contemplated by this act, must be
by petition filed by the administrator of such intestate's estate, or

by the guardian of such infant, lunatic, or person non compos mentis,

sotting forth one of the grounds enumerated in the first section of
tliis act, or one of those now required by law : and upon the filing

of such petition by such administrator or guardian, it shall be the
duty of the Court to set a day, not less than forty days from the
day on which it is filed, to hear the same, and he shall cause cita-

tions to issue to the heirs at law of such intestate, if resident in

this State, or to the infant or infants, if over the age of fourteen

years, when the petition is filed by a guardian—and if such infants

are under the age of fourteen years, then to the person who has
the custody of them ; and in the case of persons non compos mentis
and lunatics, to the next of kin of such persons non compos mentis

and lunatics, or the person who has charge of them, notifying

such heirs at law, infants or persons in charge of such lunatic or

person non compos mentis, of the time and place at which such
petition will be heard, and requning them to appear and answer
the same.

Sec. 3. Be it further enacted, That when the persons entitled

to notice by the second section of this act are non-residents of this

State, such notice must be given by publication in a newspaper
for four consecutive weeks, and if their residence is known, by
sending to them a paper by mail (postage paid) containing said

publication, with black lines drawn around the notice.
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Sec. 4. Be it further enacted^ That when service is perfected

>is is hereinbefore provided, and such service is fully proven, the
Court must appoint a guardian ad, litem for the infant defendants

to said petition, and for such lunatic and person non compos
mentis., who shall not be of kin to such petitioner, and who must
file an answer denying the allegations of said petition, which
answer shall not be sworn to ; and no decree must be rendered for

such sale until the allegations of the petition are proven by the

testimony of at least two creditable persons, to be taken as in

Chancery cases, and filed with the papers in the case.

Sec. 5. Be it further enacted. That when a decree for the sale

of land is made under the provisions of this act, the Court must
order the administrator or guardian, as the case may be, to sell

said land, after advertising the same), for at least thirty days, to

the highest bidder, for cash or on time, as the Court by its decree

may direct. If said land is sold for cash, the administrator or

guardian, must, upon the payment of the purchase money, make
the purchaser such title as the intestate, infant, lunatic, or person

non compos merUis, (as the case may be) had to the land sold ; and
if sold on time, such title must be made, on the payment of the

purchase money, and not before.

Sec. 6. Be it further enacted, That when such sale is made
on time, the notes for the purchase money must be made payable
to the administrator or guardian, as the case may be, who must
within thirty days after the sale, make return to the proper Court,

of all their acts and doings under such decree.

Sec. 7. Be it further enacted, That where money is invested

in real or personal estate under the provisions of this act, the

guardian or administrator, must return to the Court making the

order, an inventory, under oath, of the property so purchased.

Sec. 8. Be it further enacted, That when a petition is filed,

under this act, and the prayer is refused, the petitioner must pay
all costs ; if the prayer is granted, the costs must be paid out of

the effects of the intestate, infant, lunatic or person non compos

mentis, as the case may be.

Sec. 9. Be it further enacted, That for the services rendered

by a Judge of Probate under this act, he shall receive a fee of

five dollars in each case and no more.

Sec. 10. Be it further enacted. That it shall not be lawful for

any Judge of Probate in this State, to act as guardian for any
minor, idiot or lunatic, in the county in which he may be Judge ;

and in cases where there are two or more applicants for letters of

guardianship, by persons equally related, he shall appoint that

person, who in his opinion will best manage the estate of the

ward.

Approved, January 31, 1852.
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AN ACT
Eelating to the appointment of Guardians in certain cases.

*

Sec. 1. Be it enacted hy the Senate and House of Re/presenta-

tivcs of til e State of Alabama, in General Assembly convened. That
v/henever a petition shall be presented to any Judge of Probate

in this State, praying the appointment of a guardian for the prop-

erty or estate of any person, setting forth on oath, that such per-

son is lunatic or nan compos mentis, and that he has been so declared

by a competent tribunal of the State in which he resides, and that

he resides out of this State, and has property or estate in the county

where the petition is preferred, requiring the care of a guardian,

the Judge of Probate of such county, shall have jurisdiction of the

case, and shall order and give notice, as is now provided for

non-resident defendants in Chancery ; and after such notice has

been given, the said Judge having first appointed a guardian ad
litem whose duty it shall be to deny all the allegations of the peti-

tion, may proceed to hear the cause upon the proof, and if satis-

fied that the proof sustains the petition, may appoint some suit-

able person guardian of the property and estate of such lunatic

or noH compos mentis, which is or may be within this State ; and
such guardian shall give bond and have the same powers, as to

such property and estate, and be subject to the same liabilities,

as are provided for guardians otherwise appointed, and shall ac-

count in the same way.
Approved, February 5, 1852.

AN ACT
To authorize the Judges of the Probate Court to correct mistakes in their

Courts, and for other purposeH.

Sec. 1. Be it enacted by the Senate and Ho7i.se of Representa-

tives of the State ofAlabama, in General Assembly convened. That
where lands have been, or may hereafter be sold by a decree of

the said Court, or of the County Court, and said sale has been
made bona fide, and possession shall accompany said sale, and it

shall be made appear to the satisfaction of said Court, that there

has been a mistake in describing said land by its numbers, on the

application of the purchaser, or those holding under him or her,

it shall be the duty of the said Judge to summon the administrator

of the deceased, or the representative of said administrator, to ap-

pear on a day appointed, and show cause why he should not be
decreed to make title to said land.

Sec. 2. Be itfurther enacted. That on the day set apart for the

hearing of said cause, if the facts set out in the first section of this

act, shall be established to the satisfaction of said Judge, he shall

decree a title to be made by such administrator or his representa-

tive.
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Sec, 3. And he it further enacted, That when any administra-

tor or executor, shall apply to said Court for a decree to sell real

estate, the production of the patent or deed shall be sufficient evi-

dence to authorize the Court to proceed and hear said application.

Approved, February 9, 1852.

^.^ ^
AN ACT

To extend the jurisdiction of the Probate Court.

Sec. 1. 5e it enacted hy the Senate and House of Representa-

tives of the State of Alabama, in General Assembly convened, That
from and after the passage of this act, whenever it is made to ap-

pear to the satisfaction of the Court that any slaves are owned
jointly by minors, and that the same cannot be equitably divided

without a sale thereof, it may be lawful for the guardian or guar-

dians of such minors to petition the Probate Court for an order to

sell a portion or all of said slaves for the purpose of a division.

Sec. 2. Be it further enacted. That upon the filing of said pe-
tition the Court must appoint a day for the hearing, not less than
thirty days from the filing of the petition, and appoint a guardian
ad litem for said minors to represent them on the hearing of the
petition.

Sec. 3. "Be itfurther enacted. That upon the hearing of the pe-
tition, if the Court is satisfied from the proof that said slaves can-

not be equitably divided, it shall make an order that the same be
sold at public sale ; the sale to be conducted in all respects as
sales by executors and administrators. Fees to be the same as
for like services in cases of executors and administrators.

Approved, February 18, 1854.

AN ACT
To modify Sections seventeen hundred and forty-nine and seventeen hundred

and sixty-four of the Code.

Sec. 1. Be it enacted by the Senate and House of Representa-
tives of the State of Alabama, in General Assembly convened, That
hereafter sales of real property and slaves, by executors, admin-
istrators and guardians shall be held at such place in the county
as the Judge of Probate may in his discretion direct.

Sec. 2. Be it further enacted, That section seventeen hundred
and forty-nine of the Code, be and the same is hereby repealed

;

and section seventeen hundred and sixty-four of the Code be so
far amended as to conform to the first section of this act.

Sec. 3. And be it further enacted. That the provisious of this

act shall not apply to Mobile county.

Approved, November 19, 1853.
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AN ACT
To amend the fourth division of section seventeen hundred and thirty-eight of

the Code of Alabama.

Sec. 1. Be it enacted hy the Senate and House of Representa-

tives of the State of Alahama, in General Assembly convened, That
section seventeen hundred and thirty-eight of the Code of Alaba-
ma, be amended by adding the following to the fourth division of

said section, viz : Also, one gun, one man's and one woman's sad-

dle, three cows and calves, twenty head of sheep, thirty pounds of

wool, twenty head of hogs, one thousand pounds of fodder, one
work horse or mule, or pair of oxen, one horse or ox cart or wag-
on, two plows and plow gear and two hoes.

Sec. 2. And be it further enacted, That the property enume-
rated in the aforesaid amendment to the fourth division of said

section seventeen hundred and thirty-eight, shall be retained, used
and employed by the families of testators and intestates, in the

same manner and under the same conditions that the other pro-

perty mentioned in said section is directed to be retained, used
and employed by such families.

Approved, February 7, 1854.

AN ACT
>(

Giving the Courts of Probate jurisdiction to compel the administrator or execu-
tor of a deceased executor, administrator or guardian, to settle the accounts
of his testator or intestate, as the case may be.

Sec. 1. Be it enacted hy the Senate and House of Representa-

tives of the State of Alabama, in General Assembly, convened. That
the Courts of Probate of this State, shall have power in all cases,

wherein letters of administration shall have been granted in any
county in this State, on any intestate's estate, to any person or

persons, or where letters testamentary or of guardianship shall

have been granted to any person or persons, such person or per-

sons shall have died, Avithout having previously settled his, her or

their administration, executorship or guardianship as the case may
be, with the Orphans' or Probate Court of the county granting the

same, to compel the executor or executors, administrator or admin-
istrators of such deceased executor, administrator or guardian, to

make settlement of the administration, executorships or guardian-

ships of his, her or their intestate or testator, as fully and completely,

as his, her or their testator or intestate might or could have done
while living.

Sec. 2. Be it further enacted. That the Probate Court of that

county in which were granted such letters testamentary of admin-'

istration or of guardianship, to such deceased executors, admin-

istrators or guardians, shall have jurisdiction to compel the execu-

tor or executors, the administrator or administrators, of any such
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deceased executor, administrator, or guardian, to make settlement

as provided for iu tlie iirst section of this act, although such exe-

cutor or executors, administrator or administrators, may have re-

ceived their appointment as such, from the Orphans' or Probate

Court of another and different county in this State.

Sec. 3. And he itfarther enacted, That the executor or admin-

istrator subjected by this act, to account, shall be, and is hereby
made liable to account, either with the distributees, legatees,

creditors or administrator de bonis non, or executors with the will

annexed, of his testator or intestate : Provided, such executor,

administrator or guardian, shall only be liable for the assets that

that may come into his hands.

Approved, February 7, 1854.

AN ACT

To regulate the sale of real and personal property by executors and adminis-
trators.

Sec. 1. Be it enacted hy the Senate and House of Representa-

tives of the State of Alabama, in General Assembly, convened. That
sections seventeen hundred and forty-four, seventeen hundred and
forty-six, seventeen hundred and fifty-seven, seventeen hundred
and sixty-two, seventeen hundred and ninety-seven, eighteen

hundred and seventy-two of the Code of Alabama, be so amended,
or altered, as to leave it to the discretion of the Judges of Probate
on the application of any executor or administrator to sell the real

or personal property or any part thereof, of their testator or intes-

tate, by an order for that purpose, to require notice of such appli-

cation, and sale, to be given by advertisement in some newspaper,
to be designated by him, for three successive weeks, or by posting

up advertisements at the Court house door and three other public

places in the county where such application is made.
Sec. 2. Be it further enacted, That no application for the sale

for any purpose of the lands of deceased persons shall be acted
upon by any Judge of Probate, unless such application shall con-
form to the requirements of section eighteen hundred and sixty-

eight of the Code.
Sec. 3. Be itfurther enacted. That the duties required of the

Judge of Probate by section eighteen hundred and sixty-nine,

eighteen hundred and seventy, eighteen hundred and seventy-
one and eighteen hundred and seventy-two of the Code, be, and
the same are hereby extended to each and every application for

the sale of lands of deceased persons, whether the proceedings

be had under section eighteen hundred and sixty-seven, or seven-

teen hundred and sixty-four, or seventeen hundred and fifty-five

of the Code.
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Sec. 4. Be itfurther enacted, That the persons who may be

appointed by the Probate Judge under section eighteen hundred
and sixty-nine of the Code, to represent the minors or persons of

unsound mind, shall deny in writing, the allegations contained in

the application of the executor or administrator, and if necessary

shall employ counsel to defend the interests of those he represents.

The person so appointed by the Probate Judge shall not be the

petitioner or of kin to the petitioner.

Sec 5. And he itfurther enacted. That no order for the sale of

land belonging to any estate, shall be made when there are mi-

nors, or persons of unsound mind, interested in such estate, un-

less the Probate Court shall have taken proof by deposition, as

in Chancery proceedings, showing the necessity of such sale, and
this proof shall be taken whether the allegations in the petition

are denied or not, by the guardian or other person appointed by
the Court to represent the minors or persons of unsound mind,

and any order of sale, and sale made without a compliance with

the requisitions of this act, shall be wholly void.

Approved, February 7, 1854.

AN ACT

To amend Section two thonsand and twenty-nine of the Code of Alabama.

Sec. 1. Be it enacted by the Senate and House of Representa-

tives of the State of Alabama, m General Assembly convened. That
section two thousand and twenty-nine of the Code of Alabama
be so amended by inserting the words, bonds, notes, or bills of

exchange at interest on mortgage security, or between the words
"re-investment in" and " other property," where they occur in

the third and fourth lines of said section.

Approved, Februaiy 11, 1854.

AN ACT

To amend Section eighteen hundred and five of the Code, in relation to annual

settlements.

Sec. 1. Be it enacted by the Senate and House of Representa-

tives of the State of Alabama, in General Assembly convened, That
so much of section eighteen hundred and five of the Code of Ala-

bama, as requires the notice upon the annual settlement of ex-

ecutors, administrators and guardians to be published in a news-

paper, is hereby repealed : Provided, This act shall not apply to

the counties of Mobile, Montgomery and Sumter.

Approved, February 16, 1854.
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AN ACT
To authorize the sale of personal property for distribution.

Sec. 1. Be it enacted by the Seriate and House of Representa-
tives of the State of Alabama in General Assemby convened, That
the whole or any part of the personal estate of any decedent,
may be sold to make distribution among the heirs at law, legatees

or distributees, as the case may be, on the order of the Court of

Probate having jurisdiction, on the application of the executor or

administrator, unless power is conferred by the will to sell such
property for that purpose.

Sec, 2. Be it further enacted, That every such application

shall be made, and notice thereof given, and the proceedings
thereunder conducted, and all sales thereunder advertised and
made in the mode and manner required by law when application

is made to sell the personal property of any decedent, for the
payment of debts.

Sec. 3. And be itfurther enacted. That the several Courts of
Probate, of this State, shall have power to order the sale of per-

sonal property, liable to waste, or of a perishable nature, belong-
ing to the estate of any deceased person whenever it shall appear
by proof upon the application of the representative of any such
deceased person, that such such sale would be beneficial to the
interests of such estate.

Approved, February 16, 1854.

AN ACT
For changing the venue in issues pending in the Probate Courts.

Sec. 1. Be it enacted by the Senate and House of Representatives

of the State of Alabama, in General Assembly, convened, That
all laws now in force providing for the change of venue in cases

where the validity of a will is contested before the Probate
Courts, shall apply to all issues now pending or which may here-

after arise in the Probate Courts, where a jury may be called to

try contested facts ; and the Circuit Courts to which such trials

have been or may be removed, must proceed to try the same un-
der the regulations now in force as to the trials of the validity of

wills.

Approved, February 17, 1854.

AN ACT
To repeal and amend certain Sections of the Code, therein named, and for

other purposes.

Sec. 1. Be it enacted by the Senate and House of Representa-

tives of the State of Alabama, in General Assembly convened, That
so much of section sixteen hundred and forty-five, of the Code,

42
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relating to contesting the validity of wills, when an order is made,
removing the trial to another county, as requires the " Judge of

Probate to transmit the will, subpcenas and all other papers be-

longing, and a transcript of all the entries relating thereto, to the

clerk of the Circuit Court of the county to which it is ordered to

be removed," be, and the same is hereby repealed.

Sec. 2. Be it farther enacted. That sections sixteen hundred
and forty-six and sixteen hundred and forty-eight of the Code, be,

and the same are hereby repealed.

Sec, 3. Be it further enacted, That when an order is made re-

moving the trial, contesting the validity of a will, to another
county, the Judge of Probate must transmit the will, subpcenas

and all other papers belonging, and a transcript of all the entries

relating thereto, to the Judge of the Probate Court of the county
to which it is ordered to be removed ; and which said Judge of

Probate shall have full jurisdiction, and shall proceed to try the

case in the same manner, as is prescribed for the Judge of Pro-

bate of the county from which it has been removed.
Sec. 4. And he itfurther enacted. That if the judgment is ren-

dered in the Probate Court, to which it has been removed, and no
appeal is taken within thirty days thereafter, such judgment must
be certified by the Judge of such Probate Court, and the will re-

turned to the Probate Court from which the trial was removed ;

and the will must be probated or rejected in sixch Probate Court,

as such judgment may be for or against the validity of the will.

Approved, February 17, 1854.

AN ACT
To amend the laws in relation to Insolvpnt Estates.

Sec. 1. Be it enacted hy the Senate and Ho.ise of Representa-

tives of the State of Alabama, in General Assembly, convened. That
it shall not be necessary for any administrator Ue bonis non, who
may succeed any executor or administrator in the management of

the estate of any deceased person, which has been previously de-

clared insolvent by the Court having jurisdiction of such estate,

to institute proceedings to have such estate declared insolvent

anew, and that whenever any estate of deceased persons shall

have been, or may hereafter be declared insolvent, by the proper
Court having jurisdiction, during the administration of any exec-

utor or administrator thereon, such declaration of insolvency, so

long as it remains unreversed, shall continue and apply to all sub-

sequent administrations upon said estate, as effectually as if de-

clared insolvent under each of such subsequent administrations,

any law, usage or custom, to the contrary notwithstanding.

Approved, February 18, 1824.
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AN ACT

To authorize Executors or Admiuistrators, upon application to the Probate

Court, to dispose of Land Warrants.

Sec. 1. Be it enacted hy the Senate and House of Representa-

tives of the State of Alabama, in General Assemhly convened, That
from and after the passage of this act, in all cases where any per-

son dies, and leaves any land warrant or warrants undisposed of,

either by assignment, transfer, or by locating said warrants, or in

any other manner, the executor or administrator of such decedent,

may make application to the Probate Court to sell said warrant,

either for payment of debts or for a distribution.

Sec. 2. And he itfurther enacted, That the law regulating the

application and sale of personal property in like cases, shall gov-

ern and control cases of this description, so far as the same may be

applicable.

Approved, February 18, 1854.

AN ACT

To amend Section one thousand eight hundred and seventy-two of the Code.

Sec. 1. Be it enacted hy the Senate and House of Representa-

tives of the State of Alabama, in General Assembly convened. That
section one thousand eight hundred and seventy-two of the Code,

be so amended, that the Court of Probate shall have pov/er to or-

der a sale of the lands on a credit not exceeding three years.

Approved, December 19tli, 1855.

AN ACT

To allow Executors and Administrators discretionary power in certain cases.

Sec, 1. Be it enacted hy the Senate and House of Representa-

tives of the State of Alabama, in General Assembly convened. That

from and after the passage of this act, executors and administra-

tors sball have the right and power to compromise and settle all

bad and doubtful debts and claims, owing or belonging to the es-

tate of which said executor or administrator is the representative:

Provided, That such executor or administrator sball before he

compromises or settles such debt or claim, make application to the

Probate Court of the county which granted his letters of admin-

istration, for an order to make such compromise or settlement,

and said Probate Court on satisfactory proof, that it will be to the

interest of the estate so to compromise or settle, shall grant an

order to that effect to said executor or administrator.

Sec. 2. Be itfurther enacted. That in all applications under

the first section of this act, the same notice shall be given, and

ii\ the same manner, and to the same extent as is now or may



332

hereafter be required in the final settlements of estates by execu-

tors and administrators.

Approved, February 1, 1856.

AN ACT
To amend Section two thousand eix hundred and seveDty-Beven of the Code, in

relation to the Partition of Land.

Sec. 1. Be it enacted hy the Senate and House of Representatives

of the State of Alabama, in General Assembly convened, That
section two thousand six hundred and seventy-seven of the Code
of Alabama, be so amended as to give the Judge of Probate ju-

risdiction for the partition of lands, though some of the parties

interested are minors ; and upon such application where any of

the parties interested are minors, the Judge of Probate shall ap-

point guardians ad litem for such minors : Provided, That before

granting any application under this act, the said Judge of Pro-

bate must be satisfied by evidence taken, as in Chancery cases,

that it is to the interest of such minors, that such partition be

made.
Approved, February 15, 1854.

AN ACT
To amend the Act Approved, February 15, 1854, and to extend the jurisdic-

tion of the Probate Courts, of the several counties in this State.

Sec. 1. Be it enacted by the Senate and House of Representa-

tives of the State of Alabama, in General Assembly convened, That
section two thousand six hundred and seventy-seven of the Code
of Alabama, and the act approved, February 15, 1854, be so

amended as to give the Judges of the Probate Court in the

several counties in this State, full jurisdiction and authority to

decree and order a sale of all property, whether the same be real,

personal or mixed, held by joint owners or tenants in common,
when the same cannot be equitably partitioned and divided be-

tween such joint owners and tenants in common ; and this act

shall extend to and include all such cases, when the property to

be partitioned is held and owned by parties of adult age, or,

when some are of full age, and others are minors or persons of

unsound mind, or when they are aU infants or persons of unsound
mind.

Sec. 2. Be itfurther enacted. That upon the petition or appli-

cation in writing of any of the parties in the first section of this

act mentioned, his or their guardian or other lawful representa-

tive, setting forth that such property cannot be equitably parti-

tioned or divided without a sale of the same, the Judge of Probate
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Bhall upon the filing of such petition, appoint a day for the hear-

ing of the same not less than thirty days from its filing : All

parties shall have at least ten days notice of the time and place

set for the hearing of such application ; and in cases where in-

fants or persons of unsound mind are parties, guardians ad litem

must be appointed by the said Court.

Sec. 3. Be it farther enacted, That upon the hearing of such

application, if the Judge of Probate shall be satisfied from the

proof, that the property thus held and owned in common, cannot

be equitably partitioned and divided among all the parties in in-

terest, he shall decree the same to be sold, and make and issue

all such orders as may be necessary to effect the sale thereof; to

appoint suitable commissioners, not more than five, any three of

whom may act ; and the same shall be conducted in all respects

as is done, when property, in the hands of an executor or admin-

istrator, is to be distributed.

Sec. 4. Be itfurther enacted, That if any of the parties in in-

terest are non-residents, whether they be adults, minors, or per-

sons of unsound mind, they shall be made parties in the same

manner and to the same extent as is done, when property, in the

hands of an executor or administrator, is to be divided or distribu-

ted ; and all laws now in force, or that may hereafter be enacted,

making non-residents parties in the division and distribution of

property, in the hands of executors and administrators, shall ap-

ply to all applications under and by virtue of this act.

Sec. 5. Be itfurther enacted. That before granting any appli-

cation under this act, the said Judge of Probate must be satisfied

by evidence, taken as in Chancery cases, that an equitable parti-

tion or division cannot be made : and when the application is by
the guardian of any one or more of the infants or persons of un-

sound mind, the Judge of Probate must not only be satisfied,

that such property cannot be equitably divided, but that it would

be to the interest of such infants or persons of unsound mind, to

sell the same for the purpose of partition and division.

Sec. 6. Be itfurther enacted, That in the event any of the

parties interested in property, whether the same be real or per-

sonal, held in common, should die, then in that event, the provi-

sions of this act shall fully apply to his or her executor or admin-

istrator.

Approved, February 5, 1856.

AN ACT
In respect to the Guardianship of the property of non-resident Minors.

Sec. 1. Be it enacted hy the Senate and House of Representa-

tives of the State rf Alahama, in Genera] Assembly convened, 'Y\\at

the Judges of Probate Courts in this State have authority and
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power to appoint guardians of the estates or property in this

State, of minors who reside out of the State, which authority and
power, are to be exercised in the case of any such minor or mi-

nors, by the Judge of Probate of the county in which the estate

or property or a part thereof shall be : Provided, That not more
than one appointment of a guardian or guardians for the estate

or property wherever it may be in this State, of any one, minor,

shall be made or be in force at the same time.

Sec. 2. Be it Jiirther enacted. That upon petition by any such

guardian or guardians, to the Probate Court of the county, in

which such appointment may be made, and proof showing that

the wants or the interests of the minor or minors require that all

or any part of the estate or property aforesaid should be sold in

this State, such Probate Court shall have power to authorize the

sale or sales, and the reinvestment of the proceeds thereof to be
made according to the law now in force, in respect to the sale

and reinvestment of the property of minors, who reside in this

State ; or the Court may order the proceeds of any such sale or

sales, to be delivered over to the guardian appointed in the State

in which his ward or wards reside : upon a compliance by such

guardian with section two thousand and thirty-three of the Code
of Alabama.

* Approved, February 14, 1856.

AN ACT

To regulate the distribution of property in certain cases.

Sec. 1. Be it enacted by the Senate and House of Representa-

tives of the State of Alahama, in General Assembly, convened. That
when one or more of the heirs of any deceased intestate shall have
received property of the ancestor in his lifetime by way of ad-

vancement, and shall wish to bring the same into hotchpot, or if

it be alleged by any one in interest that any other heir has so re-

ceived advancement, and such heir so alleged to have received

advancement, shall claim his distributive share of his or her an-

cestor's estate, and the parties cannot agree as to whether such

advancement had been received by such heir, or as to the value of

the same, the matters in issue shall be determined by the Probate

Judge, upon proof, as in other cases, unless a jury to try such is-

sue be required by one of the parties in interest ; but if a jury be

so required, then the issue or issues shall be made up in writing

under the direction of the Probate Judge, and a jury empannelled

to try the cause as in other cases in the Probate Court ; and judg-

ment given accordingly ; but either party may appeal to the Su-

preme Court, as in other cases, from the judgment of such Pro-

bate Court.

Approved, February 15, 1856.
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AN ACT
Concerning Bail in Criminal Cases.

Sec, 1. Be if enacted hy tlie Senate and House of Rejvesenta-

tives of the State of Alabama, in General Assembly convened, That
the Judges of the Circuit Courts shall have power in term time,

to fix the amount of bail on all felonies pending in said Courts,

and by order, direct the sheriff to take bonds accordingly in va-

cation.

Sec. 2. Be itfurther enacted, That the Judges of the Probate
Coiirts of this State, are authorized to admit to bail in all such
cases, and in like manner as the Judges of the Circuit Courts, and
Chancellors are now authorized to do, except for felonies pun-
ished capitally, or by imprisonment in the penitentiary for life,

murder in the second degree, and manslaughter in the first de-

gree. This act does not extend to cases not bailable.

Approved, February 15, 1856.
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Account—
Petition for settlement of, by special administrator, (see note) SI

Of special administrator 83

Report of, as to sale of perishable property .... 103

Order to record such report and account 104

As to what said account should contain, (note) 104

Report of, as to private sale of crop 106

Order to record same 106

As to form of report of account sales or sale of negroes to

pay debts, (note) 113

Statement of, by Judge when representative fails, after his

removal 170

Order finally passing such 172

Petition by administrator de bonis non that representative of

deceased representative be required to account 174

Order to hear such petition 178

Representatives answer to such petition 179

Order setting day to settle such account 180

Final order on such account 182

Order by the Court that representative be cited to file his

accounts 185
Revocation of letters for failure to file, 185

Order for attachment for failure to file 186

Process of attachment for such failure 187

Order setting day to make partial settlement of, 188

Order passing annual or partial, 189

Statement of represent've for settlement of, &c. and his acc't 190

Forms of schedules for settlement 203, 205, 206

Order setting day to make final settlement of 206

Decree upon, for final settlement 208
Decree upon the account of administration when estate is de-

clared insolvent and continuing same administrator 223
Petition by administ'tor for day to settle insolvent estate, &c. 228

Order upon such petition, &c 229

Order passing such, &c 230

Showing dividend on claims 236
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ACCOUNTANT—
Reference of claims to, &c • *3"

Report of, upon reference as to dividend due upon claims al-

lowed against insolvent estate ^^^

ACKNOWLEDCEMENT—
Of deed of a representative '^'^

AD LITEM—Guardian. See Guardian.

ADMINISTRATOR—
Order to cite to show cause, why letters should not be grant-

ted to an executor whose disability has been removed 45

Order joining with petitioner - ^"

Bond of ^l
Notice of his appointment to be published -.-•".•• ^

Order to, to show cause on failure to fill an inventory in time, 55

Order to attach on such failures—(see note) 56

Order to remove " " •
^

'

General, his petition showing an estate not administered upon 70

General, petition for letters for a single purpose 73

Petition for letters of, in the usual form 78

As to requisite age of, (note) '°

Special, final account of • ^"^

In chief, to have notice of settlement of special administrator 84

Special, decree on his account and judgment in favor of his

successor for balance °^
General, petition for allowance to be paid by his bondsmen.. 86

Order setting day to hear such petition 87

Petition by, for leave to keep the estate together 90

Order granting such authority to 91

Report of, showing investment of money - - • • 96

Petition that he may be required to give additional security. 159

Appointment of, on removal of a former 167

Petition to revoke letters of, on his removal from the State.. 168

Order setting day to hear such petition 168

Order for removal of • • 169

Statement of accounts by Judge on failure by, after his remo-

val
^

Final order passing such account V "

"i"

* ''"^^

Petition of administrator de bonis non for an account by the

representative of the deceased representative 174

Order to hear such petition 17°

Representative's answer to such petition 179

Order setting day to settle such account 180

Final order on such account 1°^

Order by the Court that he be cited to file his accounts i»^

Revocation of letters for failure to file accounts 1S«>

43



Order to attach for failure to account 186

Process of attachment m snch case 187

Statement of, for settlement and distribution 199

No extra compensation allowed to, unless, &c., (note) 201

Order setting day to make final settlement of accounts of. .

.

206
Order that he settle when estate declared insolvent 222
Decree passing his accounts and continuing him 223
Order to cite, of insolvent estate to make distribution 227
Petition that he may convey land, deceased having agreed in

writing, to do so, (and note p. 270) 268
Answer of, to such petition 270

Order that he may convey, (and note p. 272) 271

See General Administrator.

ADMINISTRATION—
Will discovered after commencement of. 39
Such will annexed to, on failure of executor to apply for let-

ters 43

Special, for single purpose, (note) 50
G-rant of, to general administrator upon his petition, or by the

Court 71

Petition of third person to have, cast upon general adminis-

trator 71

Committed to general administration upon petition of third

person 72

Cast upon general administrator for a single purpose 74
Petition for special letters of 76
Special grant of 77
Order granting 79
Renunciation of right to, (note) 79
Petition to settle by special administrator, (see note) 81

Account for settlement of special 83
Spejial, order setting day for settlement of, 84
Special, decree on settlement of 84

ADOPTING—Declaration legitimating, child, and 292

AD QUOD DAMNUM—See Dam, MUl, Writ, Petition, Orders,

Jury, Inquisition, &c.
Notice to person whose property may be injured 314

ADVERTISEMENT—See Notice. See Publication.

AFFIDAVIT—See Oath.

Discharge from arrest for non-production of will on making. 21
Ordinary form of, to prove a will 32
To inventory, must be made before Probate Judge, (note)..

.

59
Of appraisers to appraisement 60
In proof of notice and publication 123
Oath to claim against estate 225
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As to sale of slave by auctioneer, broker or agent 302
To be made by an applicant before retail license issued 303
To obtain possession of slave wlien run away 310

ALLOWANCE—
Petition of general administration for, out of bond given him 86
Order setting day to hear such petition 87

Order for, to general administrator to be paid by his bonds-

men : 88

ALLEGATIONS—For contest of will 30

ALLOTMENT—Decree of, &c., for dower 64

AMENDMENT—
As to place of sale of personal property designated in for-

mer order 108, 109
Petition for, nunc pro tunc, as to name of party 143
Order setting day to hear such petition 145
Citation on such order, (note) 146
Order that, be made 146
Petition for, by purchaser as to number of land 148

Order for, on last petition 149

ANSWER—
Of representative to citation to file an inventory, or show

cause 57
Of representative to petition that he be compelled to make

title to land under agreement of deceased 270

APPRENTICE—
Form of articles when made with the Judge, when parents

are unable to provide support 290
Order of Court apprenticing minor in other cases 291

APPRAISERS-
Order setting aside first, and appointing new, 50
Notice to, 52
Appointment of, 54, 79

Must swear to appraisement 60

APPRAISEMENT—
Order made upon the coming in of 51

Order that it be made 54
Inventory should be filed before, made (note) 59

Form of, and affi davit 60
Of land exempted from sale for the use of the widow and

children 156

APPLICATION—See Petition.

APPEAL—
Bond for 266

Citation upon an 267
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ASSIGNMENT—Of dower by heir 266

ATTESTATION—Of renunciation of exeetitor (note) ... 38

ATTACHMENT—
Order for, on failure to produce will 19

Process of, for non-production of will 20
Order of discharge from ; 21

Order to representative to show cause why, should not issue

for failure to file inventory 55
Order to issue on such failure 56
Answer of representative to citation to show cause why he

should not be attached or removed for want of inventory. 57

Order for, to compel settlement 186

Form of, in such case 187

BASTARD,—See Adopting. Legitimation.

BOND—
Form of, framed to suit executors, administrators and guar-

dians 49

Petition for letters testamentary when no bond is required .

.

53
Grant of letters testamentary without 54
To general administrator v,'hen administration is cast iipon him 75

Petition of general administrator to have his fees and allow-

ances paid by bondsmen 86

Petition that representative be required to give additional.. 159

Order to hear such petition, (see note) 160
Order approving additional bond 161

Order requiring additional bond 162
Order " " " made by the Court of its

own motion 163
Petition for discharge from, by surety of representative— . 164
Order setting day to hear such petition 165
Order requiring a new bond 165
Order removing representative when he fails to give security

as required 166
Refunding, under order of partial distribution and as to

legacy 194
Petition by surety of guardian for discharge from, (see note) 265
For an appeal 266
Of officers 299
Petition by surety in an official, for his discharge 300
Citation under such petition 301

llequired on issuing license to marry 305

CAPTION—Form of, to deposition 35

CERTIFICATE—
Of probate of will to be thereon endorsed 33

As to the various kinds of, (see note) 33
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To deposition 35
By magistrate, of nomination of guardian by minor 252
Of limited partnership 296
Of Judge of Probate as to official character of Justices, No-

taries, &c 301
Certificate upon execution issued by a magistrate when to

be executed in another county 302
Of marriage • 306
Of Judge to tax book for tax collector 310

CHILD—See Heir.

CITATION—
To administrator in chief on settlement of special adminis-

trator, (see note) 84
To obligors in bond to general administrator as to fees, &c.,

to be paid obligee, (note) 88
(As to length of notice by, upon petition to sell lands to pay

debts or for division, see errata.)

Order to cite representative to enquire as to amount of dow-
er upon petition of widow for allowance out of proceeds of

sale 133
To representative to show cause why land worth $500 should

not be set off for the use of the family and be exempted
from sale, (note) 153

Requiring representative to show cause why he should not

give additional bond, (note) 160
Sarae, when Court without petition requires additional secur-

ity, (note) 163
Upon petition of surety of representative to be discharged

from the bond 165
Of secureties of deceased representative on settlement of ac-

counts, (note) 178
Order by the Court that representative be cited to file his

accounts 185
On petition of legatee or heir for legacy or distribution, (note) 192
Order for, to administrator of an insolvent estate to make dis-

tribution 227
Upon an appeal 267
Upon application to sell lands, when same cannot be equita-

bly divided among joint owners, (note) 283
Citation requiring principal in an official bond, to give a new
bond on application of his surety 301

To person whose property may be injured, to show cause
why petitioner should not be permitted to erect his dam. . 314

CLAIMS—
Petition for leave to compromise debt or, as bad or doubtful. 98
Order for day to hear such petition 99
Order authorizing compromise of, 100
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Oath to, against an insolvent estate 225
Objection to 226
Issue to try, (note) 227
Order fixing day to try such issue 229
Decree, upon, &c 230, 231, 232, 233, 234, 235
Report of accountant as to amount to be paid on 236
Order ascertaining and adjudging amount of dividend. . 237

See Debt.

commission-
To take testimony 34
To take testimony—mode of executing, (note) 35, 36, 37
To make distribution of personal property 213
To make division of land between joint owners where same

cannot be equitably divided 286

COMMISSIONER—
Decree directing the summons of, to allot dower 64
Writ for the summons of 66

• SheriflFs' return thereon 67
Their return as to dower 68
Order to appoint, to make distribution of personal property. 212
Report of, as to distribution 214
Nomination of, to make partition of land between adult joint

owners 274
Such nomination confirmed 276
Return of, as to partition 277
AjDpointment of, to sell lands when it cannot be equitably

divided 285
Notice of sale in such case 287
Report by, of such sale 288
Confirmation of such sale 289

COMPROMISE—
Petition for leave to, where debt or claim is bad or doubtful 98
Order for day to hear petition 99
Order authorizing 100

CONFIRMATION—
Of return of dower, commissions, &c 68
Order setting day to take proof as to, touching the sale of

land, the report being adverse to sale 126
Order of confirmation in such cases on hearing the proof— 127
Order of, as to sale of land, the report of sale being favorable 130
Of action of representative in setting oif land for the use of

widow and children and exempted from sale 156
Order of, as to distribution of an estate made by commissioner 215
Of appointment of commissioners to partition land held

jointly 276
Of sale, &c., made by such commissioners 289
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consent-
To sale of dower by "widow 131

To marriage of minor by parent or guardian 304

CONTEMPT—
Order of attachment for, 19

Attachment for, 20

Order to representative to show cause why he should not

convey as ordered, or be attached for, 140

CONTEST—
Allegations for, as to will 30
Form of proof of will when no contest 32
As to will, what proof to be recorded, (note) 33

CONVEYANCE—See Deed.

CREDITOR—
Petition of, to revoke letters upon the removal of representa-

tive from the State 168

Notice to, when report of insolvency filed— . , 221 *

Oath of, to his claim against an insolvent estate 225

Decree, as to claim of, &c 230

Report as to amount to be paid, 236

Order that dividend be paid to • - 237

CROP—
Petition to sell, at private sale 105

Order granting such petition 105

Report of such sale 106

Order to record such report 106

DAM—
Petition to erect, and mill on a non-navigable stream 311

Writ to sheriff rec^uiring him to summon jury in such case.

.

312

Verdict of such jury 313

Order ganting such petition 314

DAY—
Order setting, to hear petition to compel production of will. . 18

DEBT—
Petition to compromise claim or, when bad or doubtful 98

Order for day to hear such petition 99

Order authorizing compromise of 100

Petition to sell personal property, other than negroes, to pay, 107

Order for such sale 108

Petition to sell slaves to pay, 110

Setting day to hear petition Ill

Order authorizing such sale 112

Petition to sell lands to pay, 114

Petition to sell lands instead of slaves, to pay, (note,). . .114, 115
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Petition, wtere there is a will, to sell lands to pay, (note 3). 115
Order to hear such petition, &c 118

(As to time of notice of such hearing see table of errata.)

Petition of guardian of lunatic, &c., to sell the real rather than
the personal property, to pay debts and for maintenance,
(and note p. 254) 255
See Claim.

DECLARATION—
Legitimating and adopting child 292

DECREE—
Ordinary, granting letters testamentary 48
Allowing dower, &c 64
Of confirmation and recording proceedings, &c. in dower 68
On the account of special administrator and judgment for bal-

ance to his successors 84
Ordering sale of lands for division or to pay debts 121

,
Of Judge, stating representative's account after his removal, 170

See Orders.

DEED—
Prayer for leave to convey lands, the purchase money being

paid, (note) 125
Another form for same 136
Order to make 136
Petition for, by purchaser, when representative fails to act. . 138
The like, when a representative fails or refuses to comply

with an order of Court, 139
Order to representative to show cause why he should not con-

vey as ordered, or to be attached 140
Form of, by representative 141
Acknowledgment of, by representative 142
Probate of, when attested by two witnesses 143
Order that representative make, of land estimated and set off

for widow and children 156
Form of, in such case , 157
Petition for conveyance of land by representative upon writ-

ten agreement of deceased 268
Order that representative make, (and notes p. 272) 271

DEPOSITION—
Form of commission 34
General rules as to, (note) 35

Form of caption to 35

Mode of taking testimony by 36
Directions for taking, (note) 37

DISABILITY—
Being removed petition for letters by executor named in the

wiU 44
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DISCOVERY—
^

Of will after administration commenced 39

DISSENT—
From will by widow 60

DISCHAEGE—See Security.

DISTRIBUTION—
Petition to sell lands to make, of an estate 116

Sucli petition in case there is a will 117

Order to hear such petition 118

(As to length of notice of such hearing see table of errata.)

Decree to sell lands for 121

Petition of heir for, of his inheritance 191

Order of hearing on such petition 192
Order as to partial, (note) 194
Refunding bond required under such order 194
Petition to sell slaves for, 195
Order for hearing such petition 196
Petition to sell personal property, other than slaves for, (and

see note) 193
Statement of representative for settlement, and 199

Decree for final settlement and various forms for distribution, 208
Commission to make distribution of personal property 213
Report of commissioners as to, 214
Order confirming .....* 215
Order to sell for, conformably to report of commissioners. = - - 216
Order for, after final settlement 217
Order to cite administrator to make, as to insolvent estate -

.

227

Petition for day to make settlement and, in case of insolvent

estate 228
Order setting day to hear such petition 229
Decree upon claims against insolvent estate and ordering, &c. 230

Report as to amount of dividend to be paid on claims 236

Order that dividend be paid creditor 237

DIVISION—See Distribution.

DOWER—
Petition for 61

Order setting day to hear petition—(see order p. 118-19)..

.

63
Suggestion of marriage pending petition for 64
Decree allowing, &c 64
Summons for commissioners to allot ^ 6Q

Sheriff's return thereon 67

Return of commissioners as to 68

Confirmation of, and recording proceedings in, 68

Consent by widow to sale of , 131

44
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Order of sale of 132
Petition for allowance of, out of the proceeds of sale 132
Order to cite representative on filing petition for allowance

of, by widow, out of proceeds of sales 133
Order fixing, in proceeds of sale 134
Assignment of, by heir 266

EDUCATION—Petition by guardian to sell property for,

&c., 259

EMANCIPATION—
Petition for, of slave 308
Order granting such petition 309

ENDOESEMENT—
Of probate upon will 33
Upon magistrates execution when it is to be executed in ano-

ther county 302

ESTATE—
Appraisement of -. 50
Entry of appraisement 51

Inventory of, 51
Entry of, 51
Supplemental inventory of, and entry 52
Order for inventory, &c. of, when same is not returned with-

in proper time 55
Order to attach or remove representative in such case 56
Not administered upon, petition of general administrator. ... 70
Petition by representative for leave to keep the, together... 90
Order granting such petition 91
Petition to invest accumulations of 92
Order for hearing such petition 94
Order authorizing such investment 95
Petition to sell crop at private sale 105
Order authorizing such sale 105
Petition to sell land to divide 116
Petition in such case if there is a wiU 117
Order to bear such petition 118

(As to length of notice of such hearing, see table of errata.)

Petition of heir for partial distribution of, 191
Order of hearing on such petition 192
Order granting such petition, (note,) 194
Refunding bond under such order 194
Petition to sell slaves for distribution of 195
Order for hearing such petition 196
Petition to sell personal property, other than slaves, for distri-

bution of, (note) 198
Statement of representative for final settlement and distribu-

tion of, 199
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Order setting day to make final settlement of, 206
Decree upon account for final settlement of 208
Commission to distribute personal property of, 213
Report of commissioners as to distribution of 214
Order confirming report 215
Order for distribution of, final settlement of, having been pre-

viously made 217
Report of insolvency of, 219
Oath to claim against 225

EVIDENCE—
Subpoena ,. 34
Commission to take 34
General rules as to, (note) „ 35
Form of deposition 35, 36
Directions as to taking deposition, (note) 37

EXEMPTION—
Petition of widow or child to have certain lands set off for

family use and exempted from sale 150
Order to hear such petition 152
Order granting such petition 153
Report in compliance with such order 155
Estimate of the value of land thus exempted 156
Order that representative convey 156

EXECUTION—
For amount found due from representative on statement of

his accounts after his removal .- 173
Endorsement to be made on, when issued by magistrate and

to be executed in another county 302

EXECUTOR—
Citation to former, to show cause why letters should not also

be granted to one whose disability has been removed 45
Order joining, with petitioner 46
Ordinary petition for letters to 47
Bond of 49
Petition for letters to, when will exempts from bond 53
Appointment of, without bond 54
Notice of his appointment to be published by 55
Order to show cause on failure to file inventory 55
Order to attach or remove in such case 56, 57
Petition for authority to keep the estate together 90
Order granting such petition 91
Petition by, to sell lands to pay debts, (note 3) 115
Petition that he may give additional security 159
Order appointing administrator after removal of 167

Petition to revoke his letters on his removal from the State- 168

Order to hear such petition 168
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Order for removal of 16'9

Statement of account by Judge, on failure of, after removal. 170
Final order passing such account 172
Answer of, on being required to file the accounts of bis testa-

tor as to a prior administration 179
Order setting day to settle sucb account ISO
Final order on sucb account 182
Order by the Court that be file bis accounts 185
Order to attach for failure to file an account 1S6
Process of attachment in sucb case 187
Statement of, for settlement and distribution 199
Nothing allowed to, for special and extraordinary services

unless, &c., (note) 201
Order setting day to make final settlement of accounts of, .

.

206
Order to settle when estate is declared insolvent 222
Petition for deed from, as to land agreed to be conveyed by

deceased, (see note p. 270) 2G8
Answer of, to such petition 270
Order that be convey, (note p. 272) 271

FEES—
Petition of general administrator for an allowance of, out of

bond given bim 86
Order setting day to bear such petition 87

Order granting such petition 88
No extra fees or compensation allowed unless, &c., (note).. 201

FILING—Notice of, as to interrogatories to witnesses ...

.

37

FORMS—Nuncupative will 26

GARNISHMENT—
For the collection of taxes when in danger of loss 294
Judgment on such garnishment 295

GENERAL ADMINISTRATOR—
Appointment of, 239
Petition of, as to an estate not administered upon 70
Grant of letters to, upon bis petition, or by the Court 71

Petition of third person, to have administration cast upon..

.

71

Order conamitting administration to, upon petition of third

peTson 72
Petition for letters to, for a single purpose 73
Order granting sucb letters to 74
Bond to, when administration is cast upon him on petition of

third person 75
Petition of, for fees and allowances to be paid bim out of

bond given him 86

Order setting day to hear such petition 87

Order granting such petition 88

Order removing 239
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GUAHDIAT^—AD LITEM.
Appointment of, ' • - "
As to appointment of, on proceeding to invest money ot an

estate - .....•- Jo

Order appointing, upon petition to sell land to pay debts or

for a division - ''^^

As to, upon hearing petition for guardianship of property ot

non-resident lunatic, (note)

Appointment of, on petition to sell land for division among

joint owners, (note) ^

GUAEDIANSHIP—
Petition for letters of, as to declared lunatic -^^^

Order granting letters of, in such case • 245

Petition for letters of, as to non-resident lunatic, &c 246

Order to hear such petition 247

Order granting such guardianship, on proof, &c 24S

Petition for, as to non-resident infant 249

Order granting such petition 250

Petition for general letters of, -

j^j^
Appointment to, upon nomination of minor, (note) 251

Nomination of his guardian by minor 252

Entry when such nomination is certified to Judge 253

Letters of,
253

Petition of guardian to sell lands of ward, to re-mvest or loan

at interest (note) ...-...-•--•--•-•--•*••••'••"**"" *"^

Petition of guardian of lunatic, &c., to sell realty rather than

personal property, to pay debts, and for maintenance, (see

note p. 254) - ^^^

Petition of guardian to invest money of minor m real or per-

sonal estate, (note p. 254) • - - 256

Petition by guardian to invest accumulations of money, (see

note p. 254) -
258

Petition by guardian to sell property for maintenance and

education -

Petition by guardian for leave to remove person and proper-

ty of ward to another State 260

Order granting such petition ; • 261

Petition to remove property when both guardian and ward

are non-residents z^j^

Order on such petition
T ' V." V

Petition by security in bond of guardian for his discharge,

(see note) ^^^
Consent to marriage of ward by guardian <>^4

HEARING—
Petition to compel production of will ^°

Day of, as to probate of will '^

'



HEIR—
Petition of widow or child to have certain lands set off for

the use of the family 150
Order to hear such petition 152
Order granting such petition 153
Report of representative, showing compliance with such or-

der 155
Estimate of the value of such lands by appraisers 156
Order that representative convey such land to widow and

children 156
Form of deed in such case 167
Petition of, that he may receive distribution of a portion of

his inheritance 191
Order of hearing on such petition 192
Order as to distribution to, (note) 194
Refunding bond under such order 194
Assignment of dower by, 266
Declaration adopting and legitimating, so as to make child

capable as an heir 292

HOMESTEAD—For proceeding to obtain, by widow and
children, see pages 150 to 158

IDIOT—See Unsound Mind.

IMPRISONMENT—
Order for, on refusing to produce will 19

Attachment for, in such case 20
Discharge from, in such case 21

INFANT—See Minors.

INQUISITION—
Petition for, as to lunacy -, 240
Order setting day for hearing such petition 241
Venire for jury to make, 242
Writ requiring the person to be present at the trial 242
Decree on verdict of jury upon, 243
Writ to summon jury to make, as to damages, on petition to

erect dam, &c 312
Verdict of such jury 313

INSANITY—See Unsound Mind.

INSOLVENCY—
Suggestion of death, or marriage of creditor in such proceed-

ing, (note) 64
Order when Judge is interested in claims or related to cred-

itors 218
Notice of hearing to be published and posted 221
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Notice to creditors, (note) 221
Report of, 219
Order to hear report of, 220
Decree of, and fixing day for settlement 222
Notice of settlement of prior administration after declara-

tion of, 223
Decree upon the account filed and continuing same adminis-

trator 223
Oath to claims against estate in case of, 225
Objections to claims 226
Issue to try such objections, (note) 227
Order to cite administrator to make distribution in case of, . . 227
Petition for day to settle estate in case of, 228
Order setting day to hear such petition 229
Order passing the account, and determining as to objections

to claims, &c 230
Report of accountant as to amount to be divided on claims. . 236
Order that dividend be paid creditor, &c 237

INTERROGATORIES—
Notice of filing of, to take testimony - 37

(See erratum as to such notice.)

INTEREST—
Entry as to, when Judge has, 218
Petition by guardian to sell lands to loan at, (note) 254

INVESTMENT—
Petition to make, of accumulations of an estate 92
Order for day of hearing 94
Order authorizing, 95
Report of representative showing, 96
Report of order to be recorded 97
Petition of guardian to sell land to loan or make, (note) 254
Petition of guardian to make, of money of minor in real or

personal estate, (note p. 254) 256
Petition of guardian to make, when money accumulates,

(note p. 254.) 258

INVENTORY—
Filing of, and entry upon the minutes 51
Filing supplemental, and entry 52
Order for, &c., when same is not filed within the proper time 55
Order to attach or to remove in such case and on failure to

show cause 56
Order removing representative for failure to file 57
Answer against attachment or removal in such case and ask-

ing further time 57
Further time to retm-n, granted 58
Affidavit to, 58



352

issue-
To contest will -. SO

Order directing, to try the validity of will 31

As to form of, (see note and errata) 32
To be recorded with the proof of the will (note) 33
To try claim against insolvent estate 227
Order determining, &c 230

JUDGMENT—
On settlement of accounts of special administrator in favor

of his successor 84
For taxes when in danger of being lost , 295

JUDGrE—Entry when Judge has been of counsel or is in-

terested 218

JUSTICE—
Certificate as to office of, 301
Endorsement on execution of, when to be sent to another

county 302

JURY—Order to empannel, to make inquisition of lunacy,

&c 241

Venire in such case * 242
Writ to have lunatic, &c„ before, 242
Decree on verdict of lunacy, &c., by, 243

Writ to summon, to inquire as to damages on petition to

erect dam, &c 312
Verdict of such jury 313

KIN—
How next of, are notified upon probate of will, (note) 28
Entry when Judge is related to parties 218

LANDS—
Petition to sell, to pay debts 114

«' " " " instead of slaves, (note 1, 2) 114, 115

Petition to sell land for division 116

Petition for such sale when there is a will 117

Order setting day to hear such petition, &c 118

(As to length of notice of such hearing, see errata.)

Decree of sale of lands to pay debts or for division 121

Report of sale 124
Report of sale for confirmation, or prayer to set sale aside,

(note 125) . ... 124

Order confirming sale of, when report is adverse, on hearing

proof 127
Confirmation of sale of, in accordance with report 130

Consent to sale of dower in, by widow 131

Order of sale of dower upon consent ^ ^ 132
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Order to cite representative on hearlno; of such petition 1C3

Order ascertaining- dower in such proceeds 134
Petition to convey, purchase money being paid 136

Order that conveyance of, be made to purchaser 136
Petition by purchaser of, for deed, when the representative

foils to act 138
The same, when representative fails or refuses to comply

with an order of Court 139
Order requiring representative to show cause why he should

not convey, or be attached 140
Deed for, by representative - 141

Acknowledgment of deed for, by representative 142

Probate of deed when attested by two witnesses 143
Petition of purchaser to have number of, corrected 148

Order correcting such mistake 149

Petition of the widow or child to have, set off for family use 150

Order exempting $500 worth of, for the use of the widow
and children 153

Report of representative showing that he has set off, for the

use of widow and children 155

Estimate of the value of such l^nd by the appraisers 156

Ordering conveyance of such 156
Petition by guardian to sell, for re-investment or to loan at

interest, (see note) 254
Petition to sell land rather than the personalty of lunatics,

&c., to pay debts or for maintenance, (note p. 254) 255
Petition of guardian for leave to invest money of minor in

real or personal estate, (note p. 254) 256
Petition that representative be compelled to convey, so as to

perfect title to, 268
Order thereon, (see note) 269
Answer thereto by representative 270
Order that representative convey, (see note p. 272) 271

Petition for partition of, between adult joint owners 272
Commissioners nominated to make partition of, 274
Confirmation of appointment of such commissioners 276
Order to record proceedings as to partition of, 279
Petition to sell, when same cannot be equitably divided 280
Order to hear such petition 282
Decree of sale in such case 285
Form of commission in such case 2S6
Commissioners' rejjort of sale in such case 288
Confirmation of such sale 289

LEGACY—
Petition of legatee that he may have, 190

Order of hearing on such petition 192

Order that legacy be satisfied 193

Refunding bond under such order 194

45



LEGATEE—
Petition that be may have Lis legacy 190
Order of hearing on such petition 192
Order that legatee be paid his legacy 193
Refunding bond under such order 194

LEGITIMATING—Declaration adopting child, &c 292

LETTERS—Testamentary, &c.
Order to cite prior representative to show cause why, should

not be granted to executor on removal of disability 45
Order for, joining petitioner with the former representative. 46
Ordinary petition for, testamentary 47
Ordinary decree granting, testamentary 48
Petition for, testamentary where will dispenses with bond .

.

53
Grant of letters in such case 54
Revoked for failure to file inventory in proper time 56, 57
Of administration, to the general administrator upon his pe-

tition, or by the Court of its own motion 71
Petition for, to general administrator for a single purpose 73
Petition for special, of administration 76
Grant of special, 77
Of administration, order granting 79
Petition to revoke, on removal of representative from the

State 168
Revocation of, for failure to file accounts 185
Of guardianship 253

LICENSE—Afiidavit in lieu of, as to sale of slave by
auctioneer, broker or agent 302

Application for retail, 303
Atfidavit required to obtain retail, 303
Form of, to carry on any business 304
Consent for marriage, 304, 305
Bond required before issuance of marriage, 305
Marriage, 306
Certificate of marriage to be endorsed on, 306
Warrant, for a violation of license laws 316

LUNACY—See Unsound Mind.

MAINTENANCE—
Petition of guardian to sell land rather than personalty of lu-

natics, &c. for, and to pay debts, (and note p. 254) 255
Petition by guardian to sell property for, &c 259

MARRIAGE—
Suggestion of, 64
Consent to, by parent or guardian 304
Proof of such consent 305



Bond on issuing license for 305
License for 306
Certificate of 306
Ceremony of 306

MILL—
Petition to erect, and dam on a non-navigable stream 311
Writ to summon jury to make inquest of damages in such case 312
Verdict of such jury 313
Order granting such petition 314

MINORS—
Orders appointing guardian ad litem for 29, 95, 120, 248, 284
Petition for guardianship of property of, when non-resident. 249
Appointment of such guardian 250
Petition for general letters of guardianship of, 250
Appointment of guardian upon nomination of, (and note). .. 251
Certificate of minor's nomination of a guardian 252
Entry upon such certificate 253
Letters of guardianship of, 253
Petition to sell lands of, to re-invest, or loan at interest, (see

note) 254
Petition of guardian to invest money of minor in real or per-

sonal estate, (note p. 254) 256
Petition by guardian to remove person and property to ano-

ther state 260
Order granting such petition 261
Petition to remove property when both guardian and minor

are non-residents 262
Decree in such case 263
Petition to sell land when same can not be equitally divided,

and when, are interested 280
Consent to marriage of, by parent or guardian 304

MISTAKE—
Petition to amend record nunc pro tunc, as to name. . . 143
Order for hearing such petition 145
Citation on such order 1 46
Order making amendment 146
Petition to correct, as to number of land 148
Order correcting such 149

MONEY—
For investment of accumulations of 92
Order to hear petition to invest 94
Order authorizing such investment 95
As to use of, by representative, (note) 200
Schedule showing amount of, paid to distributees 205

" " " used by representative 206
Petition of guardian to invest, (and note 254) 256
Another form, (and note 254) 258
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NEWSPAPEE—
Order as to notice when none publisliecl in cotinty, on peti-

tion to sell slaves to pay debts, (note) ,. „ 112

NOMINATION—
Of guardian by minors over fourteen, (and note) 251
Of guardian by such minor 252
Entry by the Court upon certificate of such 253
By Judge, of commissioners to make partition of laud 274

NON-RESIDENT—
Petition for guardianship of property of lunatic who is, ...

.

246
Order to hear such petition 247
Order gi-anting such guaridanship, on proof, &c 248
Petition for guardianship of property of non-resident infant. 249
Appointment of guardian for, 250
Petition to remove property when both guardian and ward

are, 262
Order on such petition 263

NOTARY—
Certificate of Judge as to office of 301

NOTICE—
What required upon the probate of will, (note) 28
Of the filing of interrogatories 37

Of appointment by executors and administrators 55
Order for, to administrator in chief on settlement by special

administrator 84

Of day of hearing petition to compromise 100

Of sale of perishable property, (note) 102
Order as to, when no paper published in the county on appli-

cation to sell slaves to pay debts, (note) 112
Form of, to be posted or pviblished 112

Of hearing application to sell lands 119
(As to length of notice by citation, see errata.)

Proof of 123, 124
Eorm of, for sales of land by representative 123

Of hearing as to confirmation of sale of land, (note 127) 126, 127
Of hearing petition against representative for additional se-

curity, (note) 160
Upon statement of account of representative by Judge 172
On settlement by an administrator of deceased representative 181
Of-partial settlement, (note) 188
Of application to sell slaves for distribution , 197

Of day set for final settlement 207

Of day to hear report of insolvency, to be published and
posted 221

To creditors, (note) 221
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Of settlement of prior administration, for publication and

posting, after declaration of insolvency 223

For publication by Judge on application for partition of land,

(note) 274

Of day to hear petition to sell land, filed upon the ground

that land cannot be equitably divided 283

Of sale by commissioners, when land is sold upon the ground

that it cannot be equitably divided among joint owners... 287

Of limited partnership to be published 298

Of hearing petition to emancipate slave, (note) 308

To party whose property may be injured to show cause why
petitioner should not have leave to erect his dam, &c 314

NUNCUPATIVE—
Petition to probate such will 24
Form of such will 26

Form of certificate endorsed as to probate of, No. 15, (and

see note) - 33

OATH—
To claim against an insolvent estate 225

To be administered to all officers 298

OBJECTION—
To claims against an insolvent estate, (note) 226

Decree as to, &c,, 230

OFFICE—
Oath of, to be administered to all officers 298
Form of official bonds 299
Petition by surety to be discharged from such bond 300
Citation vmder such petition 301
Certificate of Judge as to official character of Justices, No-

taries, &c 301

ORDEE—
Setting day to hear petition to compel production of will, &c. 18

For an attachment to compel production of will 19

Of discharge in such case 21

Setting day for probate of will 27
Appointing guardian ad litem 29,95, 120, 248, 284
Directing an issue to try validity of will 31

On filing renunciation of executor 38
Final, admitting will to probate 41

Annexing will to administration on failure of executor to

apply
_

43

To cite previous representative to show cause why executor,

whose disability has been removed, should not have letters 45

Joining prior representative with petitioner 46



Ordinary, granting letters testamentary 48
Setting aside first, and appointing neAV appraisers 50
That an inventory be returned or that representative sliow

cause, &c 55
To attach or to remove for failure in such case 56
Granting farther time to return inventory 59
Setting day to hear widows' petition for dower 63
Committing administration to general administrator upon pe-

tition of third person 72
Granting administration for a single purpose to the general

administrator 74
Setting day for settlement of special administrator with ad-

ministrator in chief 84
Setting day to hear petition of general administrator to be

paid his fees, &c., by his bondsmen 87
Granting such petition 88
Setting day to hear petition for investment of accumulations

of an estate 94
Authorizing such investment 95
Granting leave to compromise 100
For sale of property liable to waste 102
To record the account of such sale 104
To authorize private sale of crop 105
For sale of personal property, other than slaves, to pay

debts • 108
Changing place of sale of personal property 109
Setting day of hearing of petition to sell slaves to pay debts 111
Authorizing such sale 112
Of confirmation of sale of land on hearing proof, the report

being adverse to sale 127
Ascertaining dower in proceeds of land sold by representa-

tive 134
That conveyance be made to purchaser of land 136
Setting day to hear petition to amend record nunc pro tunc. 145
Citation on such order 146
Making amendment 146

" " as to mistake in number of the land sold 149
That land worth $500 be set off for use of the widow and

children, and exempted from sale 153
That the action of representative in setting off such land be

confirmed, and that he convey 156
Setting day to hear petition that representative be required

to give additional security 160
Approving additional bond filed on petition to, but before any

order of Court 161
Requiring an additional bond 162
By the Court, of its own motion, requiring additional security 163
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Setting clay to hear petition of surety of representative for

his discharge from the bond 165

Requiring neAV bond on application of the surety in the first 1G5

Removing representative on failure to give new or additional

bond as required by prior order 166

Appointing successor, on removal of former administrator... 167

To hear petition for revocation of letters when representa-

tive removes from the State 168

Removing representative 169

Stating and passing account, by Judge against representa-

tive whose authority has ceased 172

To hear petition requiring representative of deceased repre-

sentative to account and to cite sureties 178

Setting day to make such settlement 180
Final, upon account against the deceased representative. . . . 182

Revoking letters on failure to file accounts 185

For an attachment to compel settlement 186

Setting day for partial settlement 188
Passing an annual or partial account 189

Setting day to hear petition of legatee or heir, for legacy, or

for distribution 192

That a legacy be satisfied = 193
Setting day to hear petition to sell slaves for distribution— 196

Setting day to make final settlement, &c 206
Upon account for final settlement 208
Confirming distribution as made by commissioners 215
To sell property according to report of commissioners ap-

pointed to divide 216

For distribution after final settlement 217
To hear report of insolvency 220
Declaring insolvency, and appointing day for representative

to settle 222
Passing the account of former administration after declara-

tion of insolvency and continuing same administrator 223
To cite administrator to make distribution of insolvent estate 227
Fixing day to settle the accounts of an insolvent estate, to

pass upon the claims of creditors and to make distribution 229
Passing account of an administrator of insolvent estate, de-

termining issues as to claims, and referring the question of

pro rata due upon claims to accountant 230.

Ascertaining the amount due each creditor, &c 237
Appointing administrator-general 239
Removing " " 239
Setting day to hear petition for inquisition of lunacy, direct-

ing for jury, &c 241
Upon verdict of lunacy, &c - 242
Granting guardianship in such case 245
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For hearing petition for guardianship of property on non-re-

sident lunatic 247
Granting guardianship of non-resident lunatic, on proof, &c,. 248
Appointing such guardian 250
Appointing guardian nominated by minor, (and note) 251
On petition of guardian to sell land, (see note) 254
Granting petition to remove person and property of ward from

the State 261
Authorizing non-resident guardian of non-resident ward to

remove property to State of their residence 263
For day to hear petition that a representative be compelled

to convey according to written agreement of deceased 269
That a representative convey, (note 272) 271
Confirming appointment of commissioners to partition land
among joint owners 276

To record proccediugs as to partition of land 279
Setting day to hear petition to sell land upon the ground that

it cannot be equitably divided ' 282
That land be sold for division among joint owners, when it

appears that it cannot be equitably divided 285
Confirming such sale, &c 2S9
Order of Court binding out minor as apprentice 291
Emancipating slave 309
To sheritf to deliver runaway to owner 311
Granting application to erect dam or mill, &c 314

PARTITION—
Petition for, of land 272
Nomination of commissioners to make 274
Confirming such nomination 276
Return of such commissioners 277
Order to record proceedings as to 279
Petition to sell land for, when it cannot be equitably divided, 280
Order to hear such petition 282
Decree of sale, &;c, in such case 285
Form of commission in such case 286

Report of sale by commissioners in such case 288

PARTNERSHIP—
Limited, how formed 296

• Notice of limited for publication 298

petition-
To compel production of will 17

Order as to hearing thereof 18

Order to attach party failing to produce will, &c 19

For the probate of a will 22

Another form under Code § 1830 23

For the probate of nuncupative will 24
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Order setting day to hear 27

For an issue to contest will '^^

To probate will discovered after administration commenced.

.

39

For letters on will, former disaLility having been removed,

the estate having been partially administered by another. 44

Ordinary, for letters testamentary 47

For letters testamentary where will dispenses with bond 53

Of widoAV for her dower *51

Of genercxl administrator, as to an estate not administered
70upon ,.

'

"

Of third person, to have administration cast upon general ad-

ministrator -
' -*

For letters to general administrator for a single purpose 73

For special letters of administration
'''6

For settlement of accounts by a special administrator, (see

note) _
81

Of general administrator for fees and allowance to be paid by

the security given him 86

By representative for leave to keep the estate together 90

To invest accumulations of an estate, (see page 115) ... 92

For leave to compromise claim 98

To sell property as perishable or wasting 100

To sell crop at private sale - 105

To sell personal property, other than negroes to pay debts.. 107

To change a prior order as to the place of sale of personal

property 108

To sell slaves for the payment of debts 110

Order setting day to hear said petition Ill

To sell lands to pay debts 114
" " " for a division of the estate 116
" " " " " " " " when there is a will, 117

Order to hear petition to sell lands 118

(As to length of notice of such hearing, see errata.)

Of widow, that an equivalent for her dower be allowed her

out of the proceeds of sale 132

Of purchaser, for deed, when representative fails to act 138

Of the same, when representative refuses or fails to comply

with an order of Court 139

To amend record nunc pro tunc, as to name 143

Citation upon such petition, (note) 140

To correct mistake as to number of land, ordered to be sold. 14
"^

Order on such

Of widow or child to have land of the value of $500, set r'

for the use of the family

Order fixing day for hearing of

That representative be rec[uired to give additional "

46
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To revoke letters upon removal from State by representative, 168
Order setting day to hear such petition 168
Of administration de bonis non that the representative of the

deceased representative may be compelled to account 174
Order to hear such petition 178
Of legatee that he may have his legacy. 190
Of heir that he may receive distribution of a portion of his in-

heritance 191
By surety to be discharged from bond of representative 164
To sell slaves for distribution 195
To sell personal property, other than slaves for distribution,

(see note) 198
Of administration to set day to make settlement and distri-

bution of an insolvent estate 228
For an inquisition of lunacy 240
For guardianship of a declared lunatic, &c 244
For guardianship when lunatic, &c. is non-resident 246
For guardianship of non-resident infant 249
For general guardianship 250
By guardian to sell land for re-investment of proceeds or

loaning at interest 254
Of guardian of person of unsound mind, to sell the real rath-

er than personal property, to pay debts and for mainten-
ance, (see note p. 254) 255

Of guardian to invest money of minor in real or personal
estate, (note p. 254) 256

By guardian to invest accumulations of money, (note p. 254) 258
By guardian to sell property to maintain and educate ... 259
By guardian for leave to remove persons and property to an-

other State 260
By same to remove property out of the State where both

guardian and ward are non-residents 262
Petition of surety in bond of guardian to be discharged from

further liabiltiy, (see note) 265
For conveyance of land by representative, deceased having

agreed to convey in writing, and died without carrying it

into effect 268
Order thereon, (note) 269

(note p. 272) 271
For partition of land 272
To sell land where it cannot be equitably divided 280
Order thereon 282
By surety in an official bond to be discharged 300
For emancipation of slave 308
To erect dam and mill on a non-navigable stream 311

POOE,—Articles of apprenticeship by Judge for children of, 290
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PRESUMPTION—What, when will is probated on foreign

record, (note) 28

PROCESS—Attacliment for contempt of, 20

PROBATE—
Petition for, of will 22

Same, under Code § 1630 23

Petition for, as to nuncupative will 24
Order for day of hearing as to, 27

As to notice of, to next of kin, (note) 28

As to publication (note) 28
Ordinary form of proof 32
Petition to, will discovered after administration commenced. 39
Final order for, as to will 41
Of deed, when attested by two witnesses 143

PROOF—
What, required as to will probated on copy, (note) 28
Ordinary proof as to will 32
What, to be recorded on probate of will (note) 33
Of notice or publication 123, 124
Setting day to take, touching confirmation of sale when re-

port is adverse to sale 126

Of deed, when attested by two witnesses 143
Of ownership to obtain slave committed as runaway. 310

PROPERTY—
Petition to sell, as perishable or wasting 101

Order for such sale 102
Report of sale under such order 103
Petition to sell crop at private sale 105

Petition to sell personal, other than negroes, to pay debts.. 107
Order for such sale • - 108
Personal, petition to change place of sale of 108
Order granting such petition 109

Personal, other than slaves, petition to sell, (see note) 198

Schedule of, annexed to statement for final settlement 203
Commission to distribute personal, of estate 213
Confirmation as to distribution of- - 215
Order to sell according to report of commissioners 216
Petition for guardianship of the property of a non-resident

lunatic 246
Petition for guardianship of, when belonging to non-resident

infant 249
Petition by guardian to sell, for maintenance and education . 259

Petition by same to remove person and property to another

State 260

Order granting such petition 261
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Petition for removal of, when both guardian and ward are
non-residents ' 262

Order on such petition 263

PUBLICATION—
When necessary upon probate of will, (note) 28
Of notice of appointment by executors and administrators.. 55
Of day of hearing petition for leave to compromise debt or

claim as bad or doubtful 100
As to what requisite, on sale of property as perishable, (note) 102
On petition to sell slaves to pay debts 112
Form of, to sell lands to pay debts, or division 119
Proof of ...123, 124
When representative resides out of the State, and petitioai is

tiled, praying an additional bond, (note) 160
Upon statement of account of representative by Judge— . 170
On settlement by an administrator of a deceased representa-

tive 181

For partial settlement, (note) 188

Upon petition to sell slaves for distribution 197

Of day set for final settlement 207

Of day to hear report of insolvency 221

As to settlement of administration in chief after declaration

of insolvency 223

By Judge upon petition for partition of land, (note) 274

Upon petition to sell land for division among joint owners.. 283

By commissioners, of sale in such case 287

Of notice of limited partnership 298

Of notice of day of hearing pcfition to emancipate slave,

(note) 308

EECORD—
Of dissent of widow from will 61

Of proceedings in dower 68

Of report of representative as to investment of money 97

Of report of sale of perishable property 104

Order to make a, of report of private sale of crop— i 106

Petition to amend, as to name, nunc pro time 143

Order setting day to hear such petition 145

Citation on such order, (note) , 146

Order making amendment 146

Petition to correct mistake as to number in description of

land ordered to be sold 148

Entry of, when Judge has been of counsel in the matter

—

218

REMOVAL—
Order to representative to show cause Avhy he should not be

removed for failure to file an inventory 55

Order to remove representative on failure to file inventory,

or to show cause in such case 56, 57
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Answer against, and asking time 57
Order of, when representative fails to give new or additional

bond when required 166
Petition for, of representative on liis leaving tlie State 168
Order to hear such petition 168
Order of, as to representative 169
Judge's decree, stating accounts of representative when he

fails after removal 170

Passing such account 172

Of representative or guardian for failure to file accounts. . . - 185
Order of, as to administrator-general 239
Petition by guardian for, of person and property to another

State 260
Order granting such petition 261
Petition for, of property when both guardian and ward are

non-residents 262
Order on such petition 2G3

EEPOET—
Of representative, showing an investment of money 96
Order to make a record of, 97
Of private sale of crop 106
Order to record same 106
As to form of, as to sale of negroes to pay debts (note) 113
Of sale of land 124
Of such sale when purchase money paid, or prayer to set

sale aside, (note) 125
Being adverse, setting day to hear proof touching confirma-

tion of sale 126
Confirmation of sale in accordance with, 130
By representative showing full payment of purchase, mo-
ney and asking leave to convey 136

Of representative showing that he has set off land for the

widow and children 155
Confirming, and ordering conveyance 156
Of commissioners as to distribution of an estate 214
Order confirming such 215
Order to sell under report of commissioners 216
Of insolvency 219
Setting day to hear such 220
Of accountant to whom is referred the matter of dividend
upon claims against an insolvent estate 236

Of commissioners to partition land 277
By commissioners appointed to sell land when same cannot

be equitably divided among joint owners 2S8

RENUNCIATION—
By executor named in will 38
To be attested if executor not present, (note) 38
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Order on filing of, 38
Petition for letters upon a will wlien one executor renounces 53
Grant of letters in sucli case 54
Of riglit to administer 79

RETUHN—Sheriffs' on writ for the summons of dower
cominissioners 67

Of dower commissioners 68
Of commissioners appointed to make partition of land 277
Of sheriff, to writ for jury to inc[uire as to damages, on peti-

tion to erect a dam, &c 312

SALE—
Petition for, as to perishable property 101
Eeport of the account of such sale 103
Order to record same 104
Petition to sell crop at private sale 105
Order granting such petition , 105
Report of such sale 106
Order to record such report 106
Petition to make, of personal property, other than negroes, to

pay debts 107

Order for such sale 108
Petition to have place of sale changed as to personal proper-

ty 108
Order granting such petition 109
Petition to sell slaves to pay debts 110
Order for hearing petition Ill

Order authorizing such 112

As to form of report of such, (note) 113

Petition to sell lands to pay debts 114
Petition to sell lands instead of slaves to pay debts, (note

1, 2,) 114, 115

Petition to sell where there is a will (note 3) 115

Petition to sell land for division 116

Petition to sell land for division when there is a will 117

(As to length of notice of hearing such petition, see errata.)

Decree of sale of land to pay debts, or for division 121

Notice of, by representative 123

Proof of, notice of, 123, 124

Eeport of, 124

Report of, when purchase money is paid, or prayer to set sale

sale aside, (note) 125

Order confirming, on hearing proof when report is adverse to 127
Confirmation of, report being favorable 130

Consent by widow to sale of her dower 131

Order for such sale, (note) 132

Petition for allowance of dower out of the proceeds of •. 132
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Petition by purchaser of land for deed wlien tlie representa-

tive fails to act 138

Like petition when representative fails or refuses to comply

with the order of Court 139

Deed for land by representative 141

Petition to sell slaves for distribution 195

Order for hearing such petition 196

Petition to sell personal property, other than slaves, for dis-

tribution, (and see note) 198

Order to sell according to report of commissioners appointed

to divide 216

Petition by guardian to sell land to re-invest or loan at inter-

est, (note) - 254

Petition, by guardian to sell the realty rather than the person-

alty to pay debts, and for maintenance, (and note p. 254) - 255

Petition by guardian, to sell to maintain and educate 259

Petition to sell land when held jointly and can not be equita-

bly divided 280

Decree of, upon such petition 285

Notice of, in such case 287

E-eport of, in such case, by commissioners 288

Confirmation of, in such case 289

Affidavit as to, of slave by an auctioneer, broker or agent... 302

SECURITY—
Petition that representative be required to give additional. . 159

Order to hear such petition, (note) 160

Order approving additional bond - 161

Order requiring " " 162
Order requiring additional bond, made by the Court and with-

out petition 163

Petition by, to be discharged from bond of representative .. . 164

Order fixing day to hear such petition 165

Order requiring new bond 165

Order removing representative on his failure to give a new
or an additional bond 166

Order to cite sureties of a deceased representative on settle-

ment of his account ,. 178

Petition for discharge by, from bond, (see note) 265

Bond of officers 299
Petition, for a discharge from 300

SETTLEMENT—
Petition for, by special administrator SI

Account of such administrator for 83

Order setting day for, and that administrator in chief have

notice, &c 84

Decree on final, of special administrator 84
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Petition of administrator de bonis non that tlie representa-
tive of deceased representative account 174

Order for hearing such petition 178
Answer to such petition 179
Order fixing day to make such 180
Final order on sucli an account 182
Order by the Court that representative be cited to file his

accounts, (note) 185
Revocation of letters for failure to make 185
Order for an attachment to compel » - - 186
Order setting day for partial 188
Order upon partial or annual, 189
Statement of representative for 199
Form of account and schedules for, 202, 203, 205, 206
Order setting day to make final 206
Decree upon an account for final 208
Order for distribution after final settlement previously made 217
Order that representative settle upon decree of insolvency . . 222
Form of notice of, as to prior administration after estate

declared insolvent 223
Petition by administrator for day to make, of insolvent estate 228
Order upon such petition • 229

SLAVES—
Petition to sell, to pay debts 110
Setting day for hearing same Ill
Order authorizing such sale 112
Petition to sell lands, instead of slaves, to pay debts, (note

1,2,) 114, 115
Petition to sell slaves for distribution 195
Oi'der for hearing such petition 196
Petition to sell personal property, other than slaves, for dis-

tribution, (and see note) 198
Affidavit as to the sale of, by auctioneer, broker or agent— 302
Petition for emancipation of, 308
Order emancipating 309
Proof to obtain possession of, v;hen runaway 310
Order to deliver, to owner upon such proof being made 311

SPECIAL ADMINISTRATION^—
Petition for 76
Grant of 77
Petition by administrator for settlement of, (see note) 81

Account of, for settlement 83
Order setting day for settlement of, „ 84
Decree and judgment on settlement of, 84
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STATEMENT—
Of representative for settlement 199
And schedules 202, 203, 205, 206

SUBPCENA—
For witnesses 34

SUMMONS—
Of dower commissioners 66

Sheriff's return thereon 67

See Writ.

SURETY—See Security.

TAXES—
Garnishment for collection of, when in danger of being lost .

.

294
Judgment on such garnishment 295
Certificate of Judge to tax book for tax collector 310

TESTAMENTARY—
Petition for letters, former disability being removed, and the

estate being in course of administration, by another 44

TESTIMONY—
Commission to take 34
General rules as to, (note) 35
Form of, and directions as to taking deposition, (note 37) 35, 36
Setting day to take, touching confirmation of sale, when re-

port is adverse to sale 126
Confirmation of such sale on hearing, 127

TITLE—
Petition that representative be compelled to perfect 268
Order on such petition, (note) 269
Answer of representative to such petition 270
Order that representative convey, (and note p. 272) 271

TRIAL—
Issue for, as to claims against an insolvent estate, (and note) 227
Order for trial of lunacy 241
Venire in such case 242
Writ to bring person of lunatic, &c., for, 242

UNSOUND MIND—
As to appointment of guardian ad litem for person of. 29
Petition for inquisition of lunacy 240
Order for hearing such petition 241
Venire for jury in such case 242
Writ to have the person present at the trial 242
Order on verdict of, 243
Petition for guardianship when person so declared 244

47
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Granting guardianship in such case 245
Petition for guardianship Avhen lunatic, &c., is non-resident.. 246
Order granting such guardianship on proof, &c 248
Letters of guardianship in case of, 253
Petition of guardian of person of, to sell lands to pay debts
and for maintenance, (see note page 254) 255

VERDICT—See Jury.

WARD—See Minor and Unsound Mind.

warrant-
To arrest person violating license laws 316

WASTE—
When property liable to, petition to sell

'. 101
Oi'der for such sale 102
Report of such sale, &c , 103

WIDOW—
Her dissent from will 60
Entry of her dissent 61
Petition for dower 61
Order setting day to hear such petition , 63

Suggestion of marriage of 64
Consent to sale of her dower interest 131

Order for sale upon such consent 132
Petition for dower of, out of sale 132
Order to cite representative upon petition of, for dower in pro-

ceeds of sale 133

Petition of, to have certain lands set off for the use of the

family 150

Order fixing day for hearing such petition 152

Order that land worth $500 be set off 153

Report of representative showing compliance with such order 155

Estimate of the value of such land by the appraisers 156

Order for conveyance of such land— 156

Assignment of dower to, by heir 266

WILL—
Petition to compel production of, 17

Order setting day to hear such petition 18

Order for an attachment for the non-production of, , .

.

19

Process of attachment in such case 20

On production of, or upon affidavit, order of discharge from

arrest 21

Petition to have it proved 22

The same under Code § 1630 23

The same as to nuncupative 24

Form of nuncupative, 26
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Day set to hear petition as to probate 27
As to notice to next of kin of the day of probate of, (note) 28
As to proof on probate of, npon certified record, Code§ 1630,

(note) 28
Appointment of gnardian ad litem for infants, &c., for pro-

bate of, 29

Allegations for contest of, 30
Order as to issue to try validity of, 31

See note as to such order and errata .

.

32
Ordinary form of proof of, - 32
Witness to, may be sworn at different times, (note) 33
Certificate of probate to be endorsed on, (see note) 33

Renunciation by executor 38
Renunciation to be attested if the executor is not present,

(note) 38
Order upon such renunciation 38
Petition to probate, discovered after adminietration com-

menced 39
Final order admittting, to probate, (and see note) 41, 42
Order when executor fails to apply for letters upon, the es-

tate having been partially administered before will discov-

ered 43
Petition for letters on, after removal of disability, the estate

having been partially administered in the meantime by
another 44

Order to cite former representative upon such petition 45
Order for supplementary letters, joining former representa-

tive with petitioner 46
Ordinary petition for letters upon, 47
Ordinary form of decree on such petition 43
Petition by executor for letters where bond is dispensed with 53
Grant of letters in such case 54
Dissent from, by widow 60
Entry of widow's dissent from, 61

witness-
To will, need not be sworn at same time, (note) 33
Subpoena for, 34
Commission to take testimony of, 34

WRIT—
For dower commissioners 66

Sheriffs' return of such writ 67

To summon jury of inc[uest of damages on petition to erect

a dam, &c 312
Sheriffs' return thereon 312
To arrest person violating license law 316
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